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THE DISSEISIN OF CHATTELS. 





III? 


INALIENABILITY OF CHOSES IN ACTION. 


HE rule that a chose in action is not assignable was a rule of 
the widest application. A creditor could not assign his debt. 
A reversioner could not convey his reversion, nor a remainder-man 
his remainder. A bailor was unable to transfer his interest in a 
chattel. And, as we have seen, the disseisee of land or chattels 
could not invest another with his right to recover the ves or its 
value. Ina word, no right of action, whether a right zz rem or a 
right im personam, whether arising ex contractu or ex delicto, was 
assignable either by act of the party or by operation of law. 

A right of action for the recovery of land or chattels, or of a 
debt which, like land or chattels, was regarded as a specific ves, 
did, indeed, descend to one’s representative in the case of death. 
But this was hardly a departure from the rule, since the represen- 





1 The writer has discovered a further illustration, which should be added to those given 
in a preceding number of this REVIEw, in support of the principle that a wrongful pos- 
sessor acquires title whenever the injured owner’s right of action is barred, If a disseisee 
levied a fine, nothing passed to the conusee, but the fine barred the conusor’s right, The 
disseisor, therefore, gained an absolute title, 2 Prest, Abs, 206. 
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tative was looked upon as a continuation of the persona of the 
deceased.1 

There were, however, a few exceptions to the rule. The king, 
as might be supposed, could grant or receive the benefit of a chose 
in action. So, too, a reversion or a remainder was transferable 
by fine in the king’s court,? or by acustomary devise, which, 
when recorded in the local court, operated like a fine.® Again, 
certain obligations, by the tenor of which the obligor expressly 
bound himself to the obligee and his assigns, could be enforced 
by a transferee. If, for instance, one granted an annuity to A. 
and his assigns, or covenanted to enfeoff A. and his assigns, or 
made a charter of warranty to A. and his assigns, the assignee 
was allowed to bring an action in his own name against the grantor,* 
covenantor,° and warrantor,® respectively. 

The significance of this exception lies in the fact that it goes 
far to explain the reason of the rule which prohibits the assign- 
ment of rights of action in general. The traditional opinion that 





1 The ancient appeals of battery, mayhem, imprisonment, robbery, and larceny were 
actions for vengence, and from their strictly personal character naturally died with the 
party injured. Trespass for a personal injury, and de bonis asportatis, and guare clausum 
Jregit, being for the recovery of damages only, also came within the maxim actio 
personalis moritur cum persona, By St. 4 Edw. III., c. 7, an executor was allowed to 
recover damages for goods taken from the testator by a trespass, And such has been 
the elasticity of this statute that under it actions for aconversion, fora false return, for 
infringement of a trademark, for slander of title, for deceit,—in short, actions for any 
tort whose immediate effect is an injury to or a diminution of another’s property, have 
been held to survive. But not actions for torts which directly affect the person or repu- 
tation, and only indirectly cause a loss of property, In the United States the argument 
that a wrong-doer ought not to profit by the death of his victim, has led to legislation 
greatly increasing the actions that survive, 

2 Attornment was necessary before the conusee could distrain or bring an action 
against the tenant for services or rent. But the tenant could be compelled to attorn by 
the writs Quid juris clamat, and Per que servitia, 2 Nich, Britt. 46-48. 

3Y, B. 19 H. VI. 24-47; Co. Lit. 322 a, 

4 1 Nich, Britt. 269-270; Maund’s Case, 7 Rep. 28 b; Co, Lit, 144, Butler’s note[236] ; 
Scott v. Lunt, 7 Pet. 596. 

5 (1233) 2 Bract. Note Book, pl. 804; Y. B. 21 Edw, I. 137 ; Old Nat. Br., Rast. L. 
Tr. 67; Fitz, Nat. Br. 145. 

6 (1233) 2 Bract. Note Book, pl, 804; Bract. f. 37 b, 381 b, 390, 391; 1 Nich. Britt. 
255-256; (1285) Fitz, Ab, Garr, 93, These citations from Bracton are hardly reconcil- 
able with the interpretation which Mr. Justice Holmes has given in ‘The Common Law” 
(pp. 373-4) of an obscure and possibly corrupt passage in Bracton, f.17b. In view 

-of Professor Brunner’s investigations (Zeddschrift f. d. gesammte Handelsrecht, Vol, 
.22, p. 59, and Vol, 23, p. 225), the distinguished judge would doubtless be among the 
‘first to correct his remark on p. 374: ‘* By mentioning assigns the first grantor did not 
.offer a covenant to any person who would thereafter purchase the land,” 
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this rule had its origin in the aversion of the “sages and found- 
ers of our law” to the “multiplying of contentions and suits”? 
shows the power of a great name for the perpetuation of error. 
The inadequacy of this explanation by Lord Coke was first 
pointed out by Mr. Spence.? The rule is not only older than the 
doctrine of maintenance in English law, but is believed to bea 
principle of universal law. 

A right of action in one person implies a corresponding duty 
in another to perform an agreement or to make reparation for a 
tort. That is to say, a chose in action always presupposes a 
personal relation between two individuals. But a personal rela- 
tion in the very nature of things cannot be assigned. Even a 
relation between a person and a physical thing in his possession, 
as already stated,? cannot be transferred. The thing itself may 
be transferred, and, by consent of the parties to such transfer, the 
relation between the transferror and the thing may be destroyed 
and replaced by a new but similar relation between the transferee 
and the ves. But where one has a mere right against another, 
there is nothing that is capable of transfer. The duty of B. to 
A., whether arising ex contractu or ex delicto, may, of course, 
be extinguished and replaced by a new and coextensive duty 
of B. to C. But this substitution of duties can be accom- 
plished only in two ways: either by the consent of B., or, with- 
out his consent, by an act of sovereignty. The exceptions 
already mentioned of assignments by or to the king, and convey- 
ances of remainders and reversions in the King’s Court, are illus- 
trations of the exercise of sovereign power. Further illustrations 
are found in the bankruptcy laws which enable the assignee to 
realize the bankrupt’s choses in action,* and in the Statute 4 and 
5 Anne, c. 16, which abolished the necessity of attornment. 

When the substitution of duties is by consent, the consent may 





1 Lampet’s Case, to Rep. 48 a. 

* « But in regard to choses in action, as the same doctrine has been adopted in every 
other state of Europe, it may be doubted whether the reason, which has been the foun- 
cation of the rule everywhere else, was not also the reason for its introduction in this 
country ; namely, that the credit being a personal right of the creditor,the debtor being 
obliged toward that person could not by a transfer of the credit, which was not an act of 
his, become obliged towards another.” 2 Spence, Eq. Jur. 850. See also Pollock, 
Contracts (5 ed.) 206 ; Holmes, Common Law, 340-341 ; Maitland, 2 L. Q. Rev. 495. 

3 Supra, 315. 

4 In general, whatever would survive to an executor passes to the assignee of a bank- 
rupt. 
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be given either after the duty arises or contemporaneously with 
its creation. In the former case the substitution is known as a 
novation, unless the duty relates to land in the possession of a 
tenant, in which case it is called an attornment. A consent con- 
temporaneous with the creation of the duty is given whenever an 
obligation is by its terms made to run in favor of the obligee and 
his assigns, as in the case of annuities, covenants, and warranties 
before mentioned, or to order or bearer, as in the case of bills 
and notes and other negotiable securities. Here, too, on the 
occasion of each successive transfer, there is a novation by virtue 
of the obligor’s consent given in advance ; the duty to the trans- 
ferror is extinguished and a new duty is created in favor of the 
transferee. 

The practice of attornment prevailed from time immemorial, 
but was confined to the transfer of reversions and remainders. 
Novation, although now a familiar doctrine, was, if we except the 
case of obligations running to the obligee and his assigns, alto- 
gether unknown before the days of assumpsit upon mutual prom- 
ises.1 The field for the substitution of duties by consent was 
therefore extremely limited, and in the great majority of cases a 
creditor would have found it impossible to give another the 
benefit of his claim had not the ingenuity of our ancestors de- 
vised another expedient, namely, the letter of attorney. By 
such a letter, the owner of a claim appointed the intended trans- 
feree as his attorney, with power to enforce the claim in the 
appointor’s name, but to retain whatever he might recover for 
his own benefit. In this way the practical advantage of a trans- 
fer was secured without any sacrifice of the principle of the inal- 
ienability of choses in action.? 





' The rationale of this doctrine is as follows: The so-called assignee of a claim is in 
reality an attorney with a power to sue for his own use. Being thus dominus of the 
chose in action, he enters into a bilateral contract with the obligor, promising the latter 
never to enforce his claim in return for the obligor’s promise to pay him what is due 
thereon. This promise of perpetual forbearance operates as an equitable release of the 
old claim, and also as a consideration for the obligor’s new promise. 

2 In 1 Lilly’s Ab, 125, itis said: “‘ A statute merchant orstaple, or bond, etc., can not 
be assigned over to anotherso as to vest an interest whereby the assignee may sue in 
his own name, but they are every day transferred by letter of attorney,etc. Mich, 22 
Car. B. R.” Seealso Deering v. Carrington, 1 Lilly, Ab. 124; Shep, Touchst. (6 ed.) 
240; 2 Blackst. Com. 442; Leake, Cont. (2 ed.) 1183 ; Gerard v. Laws, L. R.2C. P. 308, 
309,per Willes, J. These letters of attorney for the attorney’s own use,whether borrowed 
from the similar procuratioin rem suam of the Roman law or not, are of great antiq- 
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Indeed, so effectual was the power of attorney as a transfer, that, 
during a considerable interval, it was thought unduly to stimulate 
litigation, and therefore to fall within the statutory prohibition of 
maintenance, unless the power was executed for the benefit of a 
creditor of the transferror. Powers executed for the benefit of a 
purchaser or donee were treated as void from the beginning of the 
fifteenth century, if not earlier, till near the close of the seventeenth 
century.! 

The objection of maintenance at length gave way before the 
modern commercial spirit, and for the last two centuries debts 
have been as freely transferable by power of attorney as any other 
property.” 

By statute, in many jurisdictions, the assignee may even sue in 
his own name. But it is important to bear in mind that the as- 
signee under the statute still proceeds in a certain sense as the 
representative of the assignor. The statute of itself works no 
novation. It introduces only a change of procedure.® A release 
by the assignor to the debtor, ignorant of the assignment, ex- 
tinguishes all liability of the debtor to any one. 





uity. (1309) Riley, Memorials of London, 68. ‘* Know ye that I do assign and attorn in my 
stead E., my dear partner, to demand and receive the same rent of forty shillings with the 
arrears and by distress the same to levyin myname .. , andallthingsto do as tothe 
same matter FOR HER OWN PROFIT as well as ever I myself could have done in my own 
proper person,” See also West, Symbol. § 521. 

1y, B. 9 H. VI. 64-17; Y. B. 34 H.VI. 30-15; Y. B. 37 H. VI. 13-3; Y.B.15 H. VII 
2-3; Penson v. Hickbed (1588), 4 Leon. 99, Cro. Eliz, 170; South v. March (1590), 
3 Leon. 234; Harvey v, Bateman (1600), Noy. 52; Barrow v, Gray (1600), Cro, Eliz, 
551; Loder uv. Chesleyn (1665), 1 Sid. 212; Note (1667-1772), Freem. C. C, 145. See 
also Pollock, Cont. (5 ed.) 701; 1 Harv. L, Rev. 6, n, 2. 

The doctrine of maintenance was pushed so far that it came to be regarded as the 
real reason for the inalienability of choses in action, and the notion became current that 
no contracts were assignable, not even covenants or policies of insurance and the like, 
although expressly payable to the obligee and his assigns. Even bills and notes were 
thought to derive their assignability solely from the custom of merchants, Warranties 
being obviously not open to the objection of maintenance continued assignable, and so 
did annuities, although not without question. Perkins, Convey. § 1o1. 

2 Formerly an express power of attorney was indispensable (Mallory v. Lane, Cro, Jac. 
342), the notion of an implied power being as much beyond the conception of lawyers 
three centuries ago as the analogous idea of an implied promise, 2 Harv, L. Rev. 52, 
58. To-day, of course, the power will be implied from circumstantial evidence. 

8 Accordingly an assignment in New York, where, by statute, actions must be brought 
by the real party in interest, will not enable the assignee to sue in Massachusetts, where 
the old rule that an assignee must sue in the assignor’s name still prevails. Leach v, 
Greene, 116 Mass. 534; Glenn v. Busey, 5 Mack. 733. If the statute truly effected a 
change of title, the assignee, like the indorsee of a bill, could sue in his own name any- 
where. 
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So, if the assignor should wrongfully make a second assignment, 
and the second assignee should collect the debt, he would keep 
the money, and the first assignee would get nothing.! 

We are now in a position to consider upon principle to what 
extent and in what mode a disseisee’s interest in land or chattels 
may be transferred. The disseisee, by reason of the disseisor’s 
tort, has a right to recover the ves from the latter by self-redress 
or by action. This relation between the two, as we have seen, 
cannot be specifically transferred to another. There is, of course, 
no question of novation in such acase. But the mode of trans- 
fer which proved so effectual in the case of rights ex contractu, 
is equally applicable to claims arising er delicto. The disseisee 
has only to constitute the intended grantee his attorney with 
power to recover the land or chattel, and to keep for his own 
benefit the zes when recovered. There is an instance of such a 
grant as old as the time of Richard I.: “G. filius G. ponit loco 
suo J. versus Gil. . . . ade placito XL. acrarum terre in H. 
ad lucrandum vel perdendum et CONCEDIT EI TOTUM JUS SUUM 
guod habet in predicta terra,”’* 





1 The assignee of an equitable chose in action, e,g., a trust, of course sues in his own 
naine without the aid ofastatute. But here, too, there isno novation, Ifthe Hibernicism 
may be pardoned, the assignee of a trust, like an attorney, stands in the place of his 
assignor, but does not displace him, A release from the assignor to the innocent trustee 
frees the latter’s legal title from the equitable incumbrance. Newman v, Newman, 28 
Ch, D.674. So, if a cestui gue trust should assign his trust first to A. and then to B., and 
B. should, in good faith, obtain a conveyance of the legal title from the trustee, he could 
hold it against A. What is true of the equitable trust is equally true of the analogous 
legal bailment. By judicial legislation the purchaser from a bailor is allowed to proceed 
in his own name against the bailee, But a bailee who, for value and in ignorance of 
the bailor’s sale of his interest, receives a release from the latter, may keep the chattel; 
and if a bailor should sell his interest successively to A, and B., and B, should obtain pos- 
session from the bailee, A. could not recover the chattel from B. Upon principle and by 
the old precedents the bailor’s interest is no more transferable than that of a creditor. 
Y. B, 22 Ed. IV. 10-29; Wood v. Foster, 1 Leon. 42, 43, pl. 54; Marvyn v. Lyds, Dy. 
go b, pl. 6; 2 Blackst.Com. 452. As late as 1844, that great master of the common law, 
Mr. Baron Parke, ruled that a purchaser from a pledgor could not maintain an action in 
his own name against the pledgee. The court 7” danc reversed this ruling, Franklin v. 
Neate, 13 M. & W. 481. The innovation has been followed in this country. Carpenter 
v. Hale, 8 Gray, 157; Hubbard vz, Bliss, 12 All. 590; Meyers v. Briggs, 11 R. I. 180. 

2 (1134) 1 Rot. Cur, Reg. 42, cited by Brunner, 1 Zeitschrift fiir Vergleichende Rechts- 
wissenschaft, 367. See also ‘‘ A Boke of Presidents,” fol. 86, b: ‘‘ Noveritis me P. loco 
meo posuisse T, meum verum et legitimum atturnatum ad prosequendum . , . vice 
et nomine meo pro omnibus illis terris . . . vocatisW. . . que mihi 
descendebant et que in presenti a me injuste detinentur, Necnon in dictas terras. 
« . . vice et nomine meo ad intrandumac plenam . . . possessionem et seisinam. 
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The doctrine of maintenance which so long hampered the 
assignment of contractual rights proved an even more persistent 
obstacle to the transfer of rights to recover land or chattels. In- 
deed, in the case of land it was an insuperable obstacle in England 
until 1845; for up to that time the Statute 32 Henry VIII. c. 16, 
expressly nullified all grants by one disseised, In this country, 
however, the right of the grantee of a disseisee to bring a real action 
in the name of his grantor has, during the present century, been 
generally recognized. 

It is believed that in England, at the present day, one who is 
dispossessed of his chattels may so far transfer his interest as 
to enable the assignee to bring an action to recover the chattel 
or its value in the name of the assignor. But no decision has 
been found upon the point. In the United States the right of 
the transferee to sue in the transferror’s name,? or, in jurisdictions 
where the real party in interest must be plaintiff, in his own 
name,’ would be universally conceded. 

We have thus far assumed that the dispossessed owner has 
nothing to transfer but a right of action or recaption ; that when 
he is called owner, nothing more is meant than that he has the chief 
one of the two elements of perfect ownership, namely, the right of 
possession, and is, therefore, potentially owner. This assumption 
is conceived to be well founded, and is supported by abundant 
authority. There are, however, a few decisions and dicta to the 





capiendum . . . et super hujusmodi possessione sic capta et habita dictas 
terras . . . AD USUM DICTI T, custodiendum gubernandum occupandum et minis- 
trandum.”’ 

1 Steeple v. Downing, 60 Ind. 478; Vail v. Lindsay, 67 Ind. 528; Wade v. Lindsey, 
6 Met. 407; Cleaveland v, Flagg, 4 Cush, 76; Farnum v. Peterson, 111 Mass, 148; 
McMahan v. Bowe, 114 Mass, 140; Rawson v, Putnam, 128 Mass, 552, 553; Stockton 
v. Williams, 1 Doug. (Mich.) 546; Betsey v. Torrance, 34 Miss, 132; Hamilton vz. 
Wright, 37 N. Y. 502; Wilson v, Nance, 11 Humph, 189, 191; Edwards v, Roys, 18 Vt. 
473; University v. Joslyn, 21 Vt, 61; Edwards v. Parkhurst, 21 Vt. 472; Park v, Pratt, 
38 Vt. 545. 

2 Stogdel v. Fugate, 2 A, K. Marsh. 136; Holly v. Huggeford, 8 Pick. 73; Boynton 
v, Willard, 10 Pick, 166; Clark v, Wilson, 103 Mass, 219, 222; Jordan v. Gillen, 44 
N. H. 424; North v, Turner, 9 S. & R. 244. 

8 Lazard v. Wheeler, 22 Cal. 139; Final v. Backus, 18 Mich, 218; Brady v. Whitney, 
24 Mich.154; Grant v, Smith, 26 Mich, 201; Smith v, Kennett, 18 Mo, 154; Doering v. 
Kenamore, 86 Mo. 588; McKee v. Judd, 12 N, Y. 622; Robinson v. Weeks, 6 How. Pr. 
161; Butlerv, N. Y.Co., 22 Barb, 110; McKeage v. Hanover Co., 81 N. Y. 38; Birdsall 7, 
Davenport, 43 Hun, 552. 

4In addition to the early English authorities cited supra, pp. 34-35, see Scott v. 
McAlpine, 6 Up, Can, C, P. 302; Murphy v. Dunham, 38 Fed. Rep, 503, 506; Goodwyn 
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contrary.1 These adverse opinions all go back to a dictum of 
Mr. Justice Story: “I know of no principle of law that estab- 
lishes that a sale of personal goods is valid because they are not 
in the possession of the rightful owner, but are withheld by a 
wrong-doer. The sale is not, under such circumstances, the sale 
of a right of action, but it is the sale of the thing itself, and good 
to pass the title to every person, not holding the same under a 
bona fide title for a valuable consideration without notice; and a 
fortiori against the wrong-doer.”? Had this unfortunate dictum 
proceeded from a less distinguished source, it probably would not 
have had its present following. It may be said of it that it involves 
a petitio principi, assuming without proof, and in contradiction of all 
precedent, that the dispossessed owner really has something more 
than a right of action. What this something is has never been 
defined, and, it is submitted, for the reason that non-existent 
things are incapable of definition. 

Let us test this dictum, however, by some of its practical con- 
sequences. We will suppose that after the sale the converter, in 
ignorance thereof, makes full compensation to the vendor for the 
conversion, and receives from him a release. Will it be main- 
tained that the converter cannot hold the chattel against the 
vendee? And yet if the title passed to the vendee by the sale, 
that title cannot be affected by a subsequent release by one who 
has no title. Again, we may assume that the vendor wrongfully 
makes a second sale, and that the second vendee, being still in 
ignorance of the first sale, recovers the chattel or its value from 
the converter. Must the second vendee surrender what he recov- 
ers to the first vendee? Surely not. But he must if the dictum 





v. Lloyd, 8 Port. 237; Brown v. Lipscomb, 9 Port. 472; Dunklin v. Williams, 5 Ala, 
199; Huddleston v, Huey, 73 Ala, 215; Foy v, Cochran (Ala, 1889), 6 So. Rep. 685; 
McGoon wv. Ankeny, 11 Ill. 558; O’Keefe v. Kellogg, 15 Ill. 347; Taylor v. Turner, 87 
Ill. 296 (seméle); Ericson v, Lyon, 26 Ill. Ap. 17; Stogdel v. Fugate, 2 A. K, Marsh. 
136; Young wv. Ferguson, 1 Litt, 298; Davis v, Herndon, 39 Miss. 484; Warren v. St. 
Louis Co., 74 Mo. 521; Doering v. Kenamore, 86 Mo. 588; Gardner v, Adams, 12 
Wend. 297; Blount v, Mitchell, 1 Tayl. (N. C.) 130; Morgan v. Bradley, 3 Hawks, 
159; Stedman v, Riddick, 4 Hawks, 29; Overton v. Williston, 31 Pa, 155. 

This note and the following are a revision of note 5, supra, p. 35. 

1 Brig Sarah Anna, 2 Sumn, 206, 211; Tome v, Dubois, 6 Wall. 548; Cartland v, Mor- 
rison, 32 Me. 190; Webber v. Davis, 44 Me. 147; Clark v, Wilson, 103 Mass, 219, 222- 
3 (semble); Dahill v, Booker, 140 Mass. 308, 311 (senzb/e); Serat v. Utica Co,, 102 N.Y. 
681 (semdle); Kimbro v. Hamilton, 2 Swan, 190, 

2 Brig Sarah Ann, 2 Sumn. 206, 211, 
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under discussion is sound. Thirdly, if the title passed to the 
vendee, what becomes of the vendee’$ right of action? Surely 
he cannot recover the value of the chattel from the converter 
after he has sold it to another. But it may be urged he will be 
entitled to nominal damages only. Be it so. Suppose, then, 
that immediately after the sale the chattel is accidentally destroyed. 
The vendor will recover his nominal damages, the vendee will get 
nothing, and the converter will go practically scot free. It is 
possible to say, however, that the sale passes not only the title, 
but also the right to sue in the vendor’s name for the conversion. 
But this hypothesis may work an injustice to the converter. If 
not sued for six years his title will be perfect. Suppose the sale 
to occur near the end of the period of limitation, and that the 
vendee can prove a conversion subsequent to the sale, as by a 
demand and refusal, the statute would run for another six years, 
which could not have happened in favor of the vendor if there 
had been no sale. In other words, the rule, Wemo dare potest quod 
non habet, would be violated. 1} 

All these unsatisfactory results are avoided by the adoption of 
the opposite view, supported alike by precedent and general rea- 
soning, that a right of action is the sum and substance of the 
interest of a dispossessed owner of a chattel. On this theory the 
sale of the disseisee’s right of action has the same operation as 
the assignment of a debt. The vendee stands in the place of 
the grantor, but does not displace him. He cannot accordingly 
extend the statute of limitations to the detriment of the converter. 
A release by the vendor for value to the converter who is ignorant 
of the sale, although wrongful, extinguishes all right to recover 
possession from the latter, and so makes him complete owner of 
the chattel. And, finally, a second purchaser from the dis- 
possessed owner, who in good faith gets the chattel from the 
converter, may keep it. If, furthermore, statutes existed in all 
jurisdictions enabling the purchaser from a dispossessed owner of 
a chattel to sue for its recovery in his own name, there would be 
a complete harmony between the requirements of legal principle 
and commercial convenience. 

In conclusion, then, the ancient doctrine of disseisin of land 
and chattels was not an accident of English legal history, but a 





1 See Overton v. Williston, 31 Pa. 155, 160. 








346 HARVARD LAW REVIEW. 


rule of universal law. Brian’s dictum, that the wrongful possessor 
had the property and the dispossessed owner only the right of 
property, rightly understood, is not a curiosity for the legal anti- 
quarian, but a working principle for the determination of contro- 
versies for all time. 

J. B. Ames. 


CAMBRIDGE, 1890. 





STATE JURISDICTION IN TIDE WATER. 





ier debt which jurisprudence owes to passion is a heavy one. 

It is litigation which defines legal rules to greater preci- 
sion ; and litigation most frequently originates in feelings entirely 
remote from a desire to assist the growth of law as an abstract 
science, or complete its efficiency as a working system. Among 
these feelings, a desire to get gain, even at a little risk, easily takes 
high rank. On the surface, for example, there is little connection 
between an abundance of menhaden in the summer of 1889 and 
questions of constitutional law. Such a connection became evi- 
dent, however, in July, 1889, when steam seining vessels, attracted 
by the presence of menhaden in unusual numbers, began catching 
them by purse seins and steam appliauces in waters geographi- 
cally known as Buzzard’s Bay —a narrow sheet of tide water in 
southeastern Massachusetts. These steamers hailed from Rhode 
Island, were duly enrolled, and had taken out the “ United States 
fishing license,” so called. July 19, 1889, certain of the Massa- 
chusetts district police, with local aid, in a little New Bedford tug- 
boat, boarded the ‘‘A. T. Serrell”’ and the “ Seaconnet,” two of 
these vessels then engaged in plying the fishing business at a 
point about a mile off Quisset Harbor, in the town of Falmouth, 
declared them seized, and afterwards arrested their crews as fishing 
in violation of chapter 192 of the Laws of 1886, “An Act for the 
protection of the Fisheries in Buzzard’s Bay.” This statute is sub- 
stantially as follows :— 

Section 1 provides that ‘‘No person shall draw, set, stretch 
or use any drag net, set net, or gill net, purse or sweep seine of any 
kind for taking fish anywhere in the waters of Buzzard’s Bay with- 
in the jurisdiction of this Commonwealth nor in any harbor, cove 
or bight of said bay except as hereinafter provided.” (These ex- 
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ceptions are set out in section 4, and are not material as to the 
conduct of these vessels.) Section 2 provides that “ Any net or 
seine used in violation of any provision of this act, together with 
any boat, craft, or fishing apparatus employed in such illegal use, 
and all fish found therewith, shall be forfeited ; and it shall be law- 
ful for any inhabitant or inhabitants, of any town bordering on said 
bay, to seize and detain, not exceeding forty-eight hours, any net 
or seine found in use contrary to the provisions of this act, and 
any boat, craft, fishing apparatus, and fish found therewith, to the 
end that the same may be seized and libelled if need be by due 
process of law.” By section 3, “All nets and seines in actual use 
set or stretched in the waters aforesaid in violation of this act, are 
declared to be common nuisances.” By section 5, “ Whoever 
violates any provision of this act or aids or assists in violating 
the same shall pay a fine not exceeding two hundred dollars for 
each offence.”’ Except so far as modified by Stat. 1887, chap. 
197, allowing the use of gill nets or set nets within one-half mile of 
the shores of the town of Mattapoisett (an amendment with no ap- 
plication to these vessels), the law was unrepealed. It may be 
stated here that the law of 1886 was itself a continuation and ex- 
tension of similar laws existing for a period of about thirty years,! 
and was regarded as valuable to the section affected by it, and 
indirectly to the public generally, by protecting a natural spawn- 
ing ground and breeding ground for fish in the warm, shallow 
waters of this indented bay, which, as a summer resort in growing 
favor, finds the preservation of its fisheries of very practical im- 
portance. The crews were taken under arrest to Barnstable, 
arraigned, released on bail, found guilty at a subsequent hearing 
before the local magistrate, fined $100 each and appealed to the 
Superior Court, then to be holden in October. A libel for for- 
feiture was also filed against the steamers on behalf of the State, 
on informatiom of the attorney general.” 

Apparently relying upon the advice of counsel that the offence 
was not cognizable in the State courts (and perhaps influenced 
by the presence of the menhaden), the seiners returned to Buz- 
zard’s Bay, and as a consequence, on September 9, 1889, a 
party of State officers, under the guise of friendly fishermen ask- 





1 1856, ch. 576; 1870, ch. 249; 1874, ch. 282. 
* See Hine v. Trevor, 4 Wall. 555; U.S. uv. Ferry Co,, 21 Fed. Rep. 331, 337; Butler 
v, Boston Steamship Co., 130 U. S. 527, 558. 
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ing for bait, boarded the “ Joseph Church,” owned in Tiverton, 
R. I., swarmed out of the cramped cabin of a “cat boat,” and 
again proceeded to seize and arrest. The “Joseph Church,” 
was then actively engaged in drawing a purse seine contain- 
ing about four hundred and fifty barrels of menhaden, in the 
waters of Buzzard’s Bay, at a point about two miles off the West 
Falmouth shore. A struggle of considerable duration, which em- 
braced among its incidents the free exhibition of revolvers, the 
cutting of the steamer’s tiller lines, and placing the captain and 
pilot of the “ Church” in irons, in an endeavor to dissuade these 
gentlemen from carrying the State officers into Rhode Island waters, 
finally resulted in the arrest of the crew, who were carried into 
New Bedford, taken to Barnstable, where the same proceedings 
were had. They also appealed. While the State officers held the 
“ Church,” they reported seeing the “Seaconnet,” then bonded 
under her libel, take some seven hundred barrels of menhaden 
with a purse seine. 

At the October sitting of the Superior Court for Barnstable 
County the defendants were found guilty, and have taken, by 
report, in the test case of Commonwealth v. Manchester, the 
legal questions involved to the Supreme Judicial Court, where 
they are ripe for argument. It is understood that it is the in- 
tention of the defendants, in case of an adverse decision by the 
State court, to endeavor to take these questions to the Supreme 
Court of the United States as “federal questions.” The grounds 
relied on by the defendants’ counsel (George A. King and James 
F. Jackson, Esqs.), are briefly three : — 

I. The Act of 1886 did not prohibit the acts complained of. 

II. The defendants were licensed by the United States Govern- 
ment to fish, and the United States, being of paramount authority 
as to fisheries, the defendant, as its licensee, could fish in State 
waters in spite of State laws. 

III. The acts complained of were not committed within the 
jurisdiction of Massachusetts. 

These points are apparently of importance in a reversed order ; 
it may, however, be convenient to consider them in the order 
stated :— 

I. The Act of 1886 does not apply. 

The basis for this contention lies in the existence of chapter 
212 of the Acts of 1865, which is as follows :— 
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From and after the passage of this act it shall be lawful for any per- 
son to take menhaden by the use of the purse seine, so called, in the 
waters of Buzzard’s Bay or of Vineyard Sound, or the waters of any 
bays, inlets or rivers bordering on or flowing into the same: Arovided, 
that no authority shall be hereby given to use any such seine at the 
mouth of any river where there now is or where there may hereafter be 
a herring fishery established by law, until after the fifteenth day of 
June in each year; and provided, further, that no authority shall be 
hereby given to use any seine in the waters around Nantucket or the 
islands belonging thereto. 


Upon reference to the Act of 1886 it will appear that it makes 
no express repeal. The question, therefore, is: Are its provi- 
sions such as to work a repeal by implication? Nowit is element- 
ary that repeal by implication is a question of legislative intention.! 
General rules are chiefly useful for getting at this intention.? If 
two statutes, for example, dealing with the same general subject- 
matter, are so construed that the earlier special act is not repealed 
by the later more general statute, under the rule “ generalia 
specialibus non derogant,’ much relied on by the defendant, it is 
only because there is ground for thinking that the Legislature has 
so intended.? It is on the same principle, that if two acts can 
stand together, they will be so construed. The Legislature will 
not, in the absence of other considerations, be assumed to have 
repealed an existing law, except by replacing it. But the reason 
of these rules determines their scope, and where the later statute 
is plainly irreconcilable with the earlier one, it can give rise only 
to the inference of a legislative intention to repeal it.6 If these 
conditions exist, it is of no importance that the earlier law is 
special, and the later general. This is especially true of an act 





1 Brown 7. Lowell, 8 Metc. 172; Lyddy v, Long Island City, 104 N. Y. 218; 
Tierney v. Dodge, 9 Minn. 166. 

2 Tron Co. v. Pierce, 4 Biss. 327. 

3 Clements v. Ward, L. R. 35 Ch. Div. 589; Fitzgerald v, Champneys, 2 J. & H. 
31; Gard v. Commissioners of Sewers, 49 L. T. N.s. 327 ; Tracy v. Goodwin, 5 All. 409; 
Brown v. Lowell, 8 Metc. 172; Williams v. Pritchard, 4 T. R, 2. 

4 Cumberland v. Magruder, 34 Md. 381; Snell v. Bridgewater, etc., Mfg. Co., 24 
Pick. 296; Com. v. Flannelly, 15 Gray, 195; Somerville v. Boston, 120 Mass. 574; 
County of Clay v. Society for Savings, 104 U.S. 579, 588; Evans v. Phillipi,117 Penn. 
St. 226. 

5 Wallace v. Bassett, 41 Barb. 92; Lyddy v. Long Island City, 104 N. Y. 218; 
Park Commissioners v. Brenock, 18 Ill. App. 559 ; Southwark Bk. v. Com. 26 Pa. St. 
446. 

6 Gage v. Currier, 4 Pick. 399. 
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apparently covering the whole subject-matter of the earlier act, and 
intended to remedy a mischief, either permitted or caused by it.! 

Now, both the Statute of 1865 and that of 1886 apply to the 
entire waters of Buzzard’s Bay. The earlier act permits the use 
of acertain mechanical device for taking a certain fish in these 
waters. The later act forbids the use of certain mechanical 
devices, especially including the one permitted by the earlier 
law,” for catching all fish. On what line of reasoning can it be 
assumed that the Legislature intended these statutes to stand 
together? How can they? Is it on the theory that as the Act of 
1886 says, “fish,” while the earlier acts say® “fish of any kind.” 
that therefore menhaden, being fish of but little value in them- 
selves, they and the appropriate device for catching them may be 
deemed excepted from the purpose of the later act, which appar- 
ently had for its object the preservation of food fish ? 

This construction: might possibly overlook the fact that men- 
haden, if not food fish, are fish food, and that therefore catching 
menhaden might be expected to decrease food fish by removing that 
which attracts and supports them. It may, therefore, well have 
been that the destruction of menhaden was strictly within the mis- 
chief to be remedied by the Act of 1886. If so, the later act 
must clearly be taken as a repeal of the earlier one. 


II. Zhe United States Fishing License. 

The defendant’s claim that in granting a fishing license the Fed- 
erai Government is supreme, is certainly correct, if it is meant that 
the Federal Government alone can issue such a license. They are 
issued under Title L. of the Revised Statutes,entitled, “Regulation 
of vessels in domestic commerce,” secs. 4320 and 4321, and are 
issued under the familiar power of Congress ;* “To regulate com- 
merce with foreign nations, and among the several States, and 
with the Indian tribes.” It is tolerably plain what the Federal 
Government undertakes to do in issuing a fishing license, and that 
is, to state that certain custom-house regulations, necessary for the 





1 Gorham v. Luckett, 6 B. Mon. 146; Com. v. Cooley, 10 Pick. 37; Goddard 2, 
Boston, 20 Pick. 407, 410; Com. vz. Flannelly, 15 Gray, 195 ; U. S.v. Barr, 4 Sawyer, 254; 
Park Commissioners v. Brenock, 18 Ill.App. 559; Parrott v. Stevens, 37 Conn. 93; Com, 
v, Kelliher, 12 All. 480, 

* U.S. v. Irwin, 5 McLean, 178; U. S. v, Barr, 4 Sawyer, 254. 

3 1856, ch. 176; 1870, ch. 249. 

* Const. U. S., art. I. sec. 8. 
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protection and encouragement of domestic commerce and the due 
collection of customs revenue, have been complied with. It com- 
pletes the office of the enrollment as to a particular class of vessels. 
Does a vessel, when so licensed, become (as is claimed) a “ char- 
tered libertine,” empowered, in the name of the United States, to 
break any State law,however salutary, relating to the coast fisheries? 
Massachusetts said “No,” in the case of Dunham v. Lamphere,! 
decided in 1855. This was guz tam action brought by the plain- 
tiff, as fishwarden of Nantucket, against the defendant, as the owner 
and master of a small fishing vessel, to recover a penalty imposed 
by Statute 1850, c. 6, which declared that after a certain day it 
should “not be lawful for any person to take any fish by seining 
within one mile from the shores of Nantucket, Tuckernuck, . 
Smith’s Muskeeket, and Gravel Islands.” The defendant set up 
that he resided in Westerly, in the State of Rhode Island ; that he 
came into Massachusetts, being licensed by the government of 
the United States, to pursue cod and other fishing ; admitted 
taking fifty bass by seining within one mile of Gravel Island, in 
pursuance of this license, and in the honest belief that the Legisla- 
ture of Massachusetts had no right to interfere with and deprive 
him of his rights acquired by such license. The language of the 
court is so appropriate as to warrant an extract. In speaking of 
this branch of the defendant’s case, Shaw, C. J., says : — 


The defendant contends that, by the enrollment of his vessel as a 
coasting and fishing vessel, he derives some peculiar privileges, and in- 
sists that he has been licensed to carry on the fisheries in these waters. 
It is quite true that his vessel has been enrolled under the laws of the 
United States, pursuant to the provisions of the act of Congress. The 
effect of this enrollment and license was, to give this vessel all the bene- 
fits and privileges of navigating the tide waters of the State, and such 
rights to bounty and other privileges as are given to fishing vessels 
by the laws of the United States; but it does not affect the present 
question. . 

In recurring to the defendant’s answer, it will be perceived that he 
lays great stress upon the facts, that at the time of the alleged seining he 
was an inhabitant of another State, that he was master and part owner 
of a fishing vessel, enrolled in conformity with the laws of the United 
States, and he insists on this ground so earnestly, that it would seem 
that he and his legal advisers considered it the main ground of defence. 





1 3 Gray, 268. 
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At first we were led, from this statement of defence, to suppose that this 
act, like some others which have been passed in this Commonwealth, 
contained provisions prohibiting or impeding the citizens and inhabi- 
tants of other States in the enjoyment of rights and privileges allowed 
to our own citizens. But upon recurring to the act, it is clear that 
there are no discriminating provisions in favor of the citizens of this 
Commonwealth, but that all the restraints and prohibitions of the stat- 
ute operate in precisely the same manner on citizens of the Common- 
wealth and those of other States. We may fairly presume, therefore, 
that these enactments were all designed to preserve and improve the 
fishery, for the benefit of any and all persons entitled to enjoy the ad- 
vantages of it. And surely those inhabitants of other States, who 
come within the territorial limits of this State, and thereby owe a tem- 
porary allegiance, and become amenable to its laws, have no just reason 
to complain, if, when within those limits, and enjoying benefits in com- 
mon with our own citizens, they are bound to conform to a salutary 
law, necessary for the common good. It deprives them of no benefit 
or privilege which the constitution and laws of the United States 
could give, or do profess to give them,—that of a free navigation in 
and over all the navigable waters of the State. 

The case does not consider the question of the maritime or ad- 
miralty jurisdiction of the United States, it being a point not 
raised. Neither was the jurisdiction of the court, sitting for the 
county of Nantucket, questioned, though the place was clearly 
not within the body of the county at common law, and the statute! 
had not then been enacted. There was no legislation giving 
the county of Nantucket special jurisdiction, unless the phrase 
“an action of debt, in any court of record proper to try the 
same,’ 2 can be so considered. The court considers the Jocus 
in quo as within the “ territorial limits” of Massachusetts, which 
are given® as “a marine league, or three geographical miles, 
from the shore.” Had the point of jurisdiction been raised, the 
court probably would have held that the Nantucket court had 
jurisdiction, by the effect of the act itself, and that boundaries 
of counties were coextensive with the limits of the Common- 
wealth, for all purposes not affected by the constitution and laws 


of the United States.* 





1 General Statutes, ch. 1, § I. 

2 1850, ch. 6, sec. 6. 

8 3 Gray, at 270. 

* Com. v. Peters, 12 Metc. 387 ; Com. v. Alger, 7 Cush, 53,82 ; Com. v. Roxbury, 
9 Gray, 451,494; Pollard v. Hagan, 3 How. 212, 230. 
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The same conclusion as to the validity of a fishing license, to 
justify infraction of a State law relating to fish, was reached in the 
case of Smith v. Maryland! A Maryland statute? provided that 
it should “be unlawful to take or catch oysters in any of the 
waters of this State with a scoop or drag, or any other instrument 
than such tongs and rakes as are now in use, and authorized by 
law ; and all persons whatever are hereby forbid the use of such 
instruments in taking or catching oysters in the waters of this 
State, on pain of forfeiting to the State the boat or vessel 
employed for the purpose, together with her papers, furniture, 
tackle, and apparel, and all things on board the same.” The 
original defendant, plaintiff in error, being a citizen of Pennsylva- 
nia, was the owner of a sloop called the “ Volant,” which was 
regularly enrolled and “icensed to be employed in the coasting 
trade and fisheries. This vessel was seized by the sheriff of Anne 
Arundel County, while engaged in dredging for oysters in the 
Chesapeake Bay, and was condemned to be forfeited to the State 
of Maryland. The forfeiture being sustained in the State courts, 
the defendant brought a writ of error to the Supreme Court of 
the United States. The Supreme Court, by Curtis, J., thus dis- 
pose of the question of the fishing license, expressly, however, it 
may be observed, declining to discuss the question as to whether 
the waters in which the acts were committed were within the ter- 
ritorial limits of Maryland, on the ground that this point was not 
before them: “It is the judgment of the court that it is within the 
legislative power of the State to interrupt the voyage and inflict 
the forfeiture of a vessel enrolled and licensed under the laws of 
the United States, for a disobedience, by those on board, of the 
commands of such a law.’ The judgment of the Maryland 
courts was affirmed with costs. 

Haney v. Compton? is to the same effect. The action was 
replevin. The plaintiffs charged the defendant with taking their 
schooner, the “ Roda L. Loper,” in the waters of Maurice River 
Cove, with her sails, anchors, and appurtenances. The defendant’s 
avowries admitted the taking, and justified under the New Jersey 
statute relating to clams and oysters,‘ providing that “it shall be 
unlawful for any person who is not at the time an actual inhabitant 
or resident of this State . . . to rake or gather clams, oysters, or 





' 18 Howard, 71 (1855). 8 36 New Jersey Law, 507. 
2 1833, ch. 254. * Rev. Stat. M. J. p. 136. 
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shell-fish . . . in any of the . . . waters of this State, on board 
of any canoe, flat, scow, boat, or other vessel,” and decreeing a 
penalty and forfeiture upon conviction. The defendant set up 
that this was a regulation of commerce, and abridged the privi- 
leges of citizens of the United States. On the matter of the 
license, the court say: “It cannot with any propriety be said that 
a statute which simply prohibits non-residents on board a vessel 
from subverting the soil of the State or carrying away her prop- 
erty, or that of her grantees, leaving such vessel to pass and repass, 
and go whithersoever those in charge of her desire, is a regulation 
of commerce with foreign nations or among the States. It isa 
law for the protection of property,—at most an internal police 
regulation entirely within the competency of the State to adopt, 
and it is not perceived that it can by possibility interfere with 
commerce in the sense in which that word is used in the Federal 
Constitution.” 

To the same effect is McCready v. Virginia, 94 U. S. 391. 

Except so far as a distinction can be drawn between floating 
fish and shell-fish,—and none seems possible,—these four cases 
are to precisely the same effect.! 

The difficulty with the defendants’ contention, that a fishing li- 
cense gives the right to fish, as a matter of federal regulation, lies, 
as is pointed out in Dunham v. Lamphere,? in confusing the two 
great public rights in tide water, — fishing and navigation. It is 
easy to confuse them, for they have points of resemblance as 
well as those of difference. Of the two, navigation is paramount.’ 
It is public beyond question.t It extends, when the tide is in, 
even over flats made private property.’ But it is a right jure 
gentium, particularly within the province of the national govern- 
ment, as representing the sovereignty of the entire country. 
It is not an incident of or attaching to any particular waters 
or the soil under them. Conceding to the utmost ownership 





' Packard vw. Ryder, 144 Mass. 440; Com. v. Manimon, 136 Mass. 406. 

* 3 Gray, 268, 275. 

3 Post v. Munn, 1 South.*61; Colchester v. Brooke, 7 Q. B. 339; Cobb v. Bennett, 75 
Pa. St. 326; Moulton v. Libbey, 37 Me. 472; Mason v. Mansfield, 4 Cranch C, C. 580. 
But see People’s Ice Co, v. Excelsior, 44 Mich. 229. 
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of soil or the most complete jurisdiction to the government owning 
adjacent shores, the free right of friendly navigation must be 
conceded to all comers. This was agreed by all the judges in the 
case of Reg. v. Keyn,!—that whatever might be the jurisdic- 
tion of England over the waters within the three mile limit, 
in which the death occured, the right of the German steamer to 
navigate there on an errand of friendly commerce was undoubted.? 
With this incident of the federal power of regulating commerce 
the fishing license deals. It gives all the power the Federal 
Government can give in the matter of local fisheries: it gives 
the right to go. But it by no means includes by necessary 
implication a right to fish when the licensed vessel gets there. 

It is not doubted, indeed, that the State can regulate the naviga- 
tion of its tidal waters, so far at least as not to conflict with the regu- 
lations of Congress.* Upon the general rule that all tide waters 
are navigable, a limitation has even been suggested, —that the 
object of the navigation be useful to trade or agriculture. But the 
right of navigation for pleasure is held to be equally public.® 
The early rules of the common law as to “ navigable waters ” do 
not always happily adjust themselves to the circumstances of a new 
country. As stated in Com. v. Vincent,® the phase “ navigable 
waters,” as commonly used in the law, has three distinct meanings : 
Ist, as synonymous with “tide waters,” being waters, whether salt or 
fresh, wherever the ebb and flow of the tide from the sea is felt ;* 
or, 2d, as limited to tide waters which are capable of being navi- 
gated for some useful purpose ;® or, 3d (which has not prevailed 
in this Commonwealth), as including all waters, whether within or 
beyond the ebb and flow of the tide, which can be used for navi. 
gation.? But, as stated, the matter is particularly within the 
province of the Federal Government.” 





1L. R. 2 Exch. Div. 63; 13 Cox C. C. 403. See also Massé, Droit Commercial, Bk. 
2, tit. 2, chap. 7, art. 105. * See post, p. 370. 
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The right of fishing in the sea and other tide waters, like that 
of navigation, is public,! The rule applies also to shell-fish.? 

Massachusetts herself, it so happens, has gone exceptionally far 
in recognizing this public right of fishing in tide waters. By the 
Colonial Ordinance of 1641-7,3 applying originally to the terri- 
tory covered by the Massachusetts Bay Colony, but extended 
by judicial construction to Plymouth Colony,* to Maine,® and 
Martha’s Vineyard,® the ownership of the seashore’ and flats 
between high and low water marks to the distance of one hundred 
rods was given to the littoral proprietor, provided navigation ° is. 
not impeded. By the common law of England, the ownership of 
the seashore to high-water mark was in the Crown, subject to 
the public right of fishing and, when the tide was in, navigation.® 

After Magna Charta, even the Crown could not devest the sea- 
shore of this jus publicum, the grantee took the jus privatum of 
the seashore to low-water mark, subject to the public rights of 
navigation and fishing.” Being, therefore, among the regalia or in- 
cidents of sovereignty, this trust for the protection of the public 
rights could not be aliened by royal grant. Nothing but an act of 
Parliament, exercising all the powers of dominion and sovereignty, 
could convey the sea bed discharged of this trust.” 

In derogation of this rule of the common law, the ordinance of 
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1641-7, as has been said, gives the ownership of the seashore to 
the owner of the upland, the object being the encouragement 
of commerce by permitting the erection of wharves, etc. Yet 
even in this strong case, where the ownership is granted, under 
a power analogous to that of Parliament, to the individual for 
the express purpose of enclosures for wharves or agricultural 
cultivation, so persistently does the jus publicum of fishing in- 
here in the sea bed, that it is not ousted until the enclosure 
or conversion actually takes place. As said by Shaw, C. J.,? 
“For fishing and fowling persons may pass over another man’s 
property, of course including these shores thus [by the ordinance] 
made private property; this restores the public right to pass on 
foot over flats or places over which the sea ebbs and flows, so long 
as they are not actually reclaimed and converted? into tillage or 
mowing land.”” Until such enclosure or conversion, the public 
may freely dig clams or other shell-fish,t though no more of the 
soil can be removed than naturally adheres to the surface of the 
living shell-fish.2 The public can also go on this seashore, with 
its qualified private ownership, landing from boats, and walk along 
the beach for the purpose of catching floating fish.® 

The rule as to shell-fish obtains generally throughout the 
country.’ But outside of Maine and Massachusetts, it is an or- 
dinary incident of the general right of fishing.’ In these States, 
the object of the Colonial Ordinance of 1641-7 is apparently 
attained by permitting the littoral proprietor to build out walls 
without regard to his title in the soil under the water, — always 
provided he does not obstruct navigation.? The State owns the 
flats and sea bed beyond the one hundred rod limit of the Colonial 





1 Com, v, Charlestown, 1 Pick, 180, 183; Storer v. Freeman, 6 Mass. 435, 438; Spar- 
hawk v, Bullard, 1 Metc. 95, 108; Com, v, Alger, 7 Cush. 53, 77, 94; Com. v. Roxbury, 
9 Gray, 451, 515. But see Walker v, Boston & Maine R,R., 3 Cush. 1, 24. 

2 Com, v. Alger, 7 Cush. 53, 68. ‘ 

3 Proctor v. Wells, 103 Mass. 216; Lakeman v, Burnham, 7 Gray, 437; Parker v, 
Cutler Mill Dam Co,, 7 Shepl. 353; Locke v. Motley, 2 Gray, 265. 

4 Weston v, Sampson, 8 Cush. 347; Lakeman v, Burnham, 7 Gray, 437; Proctor v 
Wells, 103 Mass, 216; Com. v. Bailey, 13 All. 541. 

5 Porter v. Shehan, 7 Gray, 435; Moore v. Griffin, 22 Me. 350. 

6 Packard v. Ryder, 144 Mass. 441. 

7 Peck v. Lockwood, § Day, 22; Paul v. Hazelton, 37 N. J. L. 106; Oyster Co, v, 
Baldwin, 42 Conn, 255; Preble v. Brown, 47 Me. 284. 

8 Church v, Meeker, 34 Conn. 421. 

® Simons v. French, 25 Conn, 346 ; Clement v, Burns, 43 N. H. 609, 617, Dutton 2, 
Strong, 1 Black, 23, 31, 32; Gates v. Milwaukee, 10 Wall. 497, 504. 
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Ordinance.! So, islands formed below low-water mark belong 
to the Commonwealth.? 

But while the right of fishing in tide waters resembles that of 
navigation in that it is public, it differs from navigation in a very 
important particular which lies very near the root of this entire 
matter, viz., fishing is a right which is attached to the soil as an in- 
cident of its ownershi~. In other words, fish are a part of the 
national wealth. Whether, even before being reduced to possession, 
they are in strictness property, as considered by Vattel,’ or are ves 
nullius until reduced to possession,‘ fish or the right to reduce them 
to possession are part of the national domain.® Wheaton ® says 
that “the right of fishing in the waters adjacent to the coast of 
any nation within its territorial limit belongs exclusively to the 
sovereigns of the State.”” Leaving the vexed question of “‘terri- 
torial limit” for subsequent examination, we are concerned with 
the municipal nature of the right to fish. It seemsa natural corol- 
lary from the State’s ownership.’ But this ownership is clearly of a 
peculiar and limited nature. The State holds as owner for the 
purposes of government, for the benefit of the governed ; in other 
words, as a trustee for its citizens. With few exceptions, it is 
bound to recognize no one else. The common law of England 
from very early times recognized precisely this restricted owner- 
ship. By that law, the jus privatum, or ownership of the soil in the 
tide waters of the seashore or the sea bed, wasin the king, as 
sovereign, and was a right susceptible of alienation.” But the 





1 Com. v, Pierce, 2 Dane’s Abr. ch. 68, art. 4, § 3; Com. v. Crowninshield, Sullivan, 
Land Titles, 286; Mill Corporation v. Newman, 12 Pick, 467, 476; Com. v, Alger,7 Cush. 
53, 92; Com, v. Roxbury, 9 Gray, 451, 497. 

2 Hopkins Academy v. Dickinson, 9 Cush, 544, 550; Middletown v, Sage, 8 Conn, 
228, 

3 Book I. §§ 234, 235. 

‘ Grotius, De ure Belli, lib, 2, ch. 2, ss. 4, 5. 

5 Corfield v. Coryell, 4 Wash. C. C. 371, 382; Dunham v, Lamphere, 3 Gray, 267. 

Intern, Law, p. 258. 

7 Gammel v, Commrs., 3 Macq. 149; Schultes, Aquatic Rights, 3; Chitty, Prerogative, 
100; Vattel, tit, 1, ch. 23; Puffendorf, IV. 4; VII. 8; Craig, Jus. Feud. lib, I. 15,. 
§ 13; Martens, Précis du Droit, § 153. 

8 Haney v. Compton, 36 N. J, L. 507, 511; Johnson v, Drummond, 20 Gratt. (Va.) 
419, 425; Corfield v. Coryell, 4 Wash. C. C, 371, 379. 

® See Moore v, Sanford, S. J. C, Mass. not yet reported. 

10 Weston v, Sampson, 8 Cush, 347, 351; Storer v, Freeman, 6 Mass. 435; Martin v. 
Waddell, 16 Peters, 422; State v. Sargent, 45 Conn. 358, 372. See Selden, Mare Clau- 
sum, c,22, 24; Bacon’s Abr., tit. Prerogative, B.3; Hall on the Seashore, 13; Co, Litt. 
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king, or, in case of alienation, his grantee, held these lands subject 
to and in trust for the jus publicum of navigation and the fisheries.! 
This double right was apparently transferred to the colonies by the 
royal charters, which aliened to the grantees named therein not 
only the ownership of the soil, so far as relates to the jus prt- 
vatum, but also the ura regalia, or prerogative rights of the Crown, 
to be held for the colonies as the Crown held them for the realm 
of England.? The State therefore holds both the right of the 
king and of Parliament.’ Or, as stated in Lakeman v. Burnham, 
“The people and settlers of the territory acquired not only the 
right of soil, but a right to the shores and arms of the sea, for 
all useful purposes of navigation and fishery.” 

Whether under these grants any elements of sovereignty other 
than that of allegiance remained in the Crown, as related to the 
soil of the colonies, including the seashore and lands under the 
sea, is of small importance; as these elements of sovereignty be- 
came vested in the respective colonies upon their being recognized 
as sovereign and independent States by the definitive treaty of 
Paris,® by which His Britannic Majesty, “ for himself, his heirs and 
successors,” relinquished “all claim to the government, property, 
and territorial rights of the same in any part thereof.”® The 
ownership of the soil, including that under tide water, became ab- 
solute in the State,’ subject only to the same limitations as when 
held by the Crown ; viz., that in whomever might be the jus priva- 
tum of the seashore or the sea bed, such owner held subject to the 
jus publicum, which, as stated, principally covered navigation and 
fisheries. It cannot be contended that, upon the formation of the 
Federal Government, the strict ownership of the State in the sea- 





107 a, 200 a; 4 Inst. 60; 2 Roll. Abr, 169, 170; Staunford’s Abr.; Life of Sir Leoline 
Jenkins, vol. 2, p. 732; Justice’s Sea Laws, art. 1, 

1 Com. v. Alger, 7 Cush. 53,90; Hale De Fure Maris, chap. 6 ; Dunham v. Lamphere, 
3 Gray, 268; Clement v, Burns, 43 N, H. 609, 616, 

2 Dill v. Wareham, 7 Metc, 438; Com. v. Alger, 7 Cush, 53; Gough v. Bell, 21 N. J. 
L, 156; Brown v, Kennedy, 5 Harris & J. 195; Martin v. Waddell, 16 Peters, 367; 
Com. v. Roxbury, 9 Gray, 451, 481 ; Boston v, Richardson, 105 Mass. 351, 356; People 
v, Ferry Co., 68 N. Y. 71. 

8 Nichols v, Boston, 98 Mass, 39. 

* 7 Gray, 437. 

5 Sept. 3, 1783. 

6 Dunham v, Lamphere, 3 Gray, 268; New Orleans v. United States, 10 Peters, 662; 
Pollard v. Hagan, 3 How. 212. 

7 Corfield v, Coryell, 4 Wash. 371, 385 ; Bennett v. Boggs, 1 Bald. 60, 72; Pollardv. 
Hagan, 3 How, 312; Gough v. Bell, 1 Zab. 156; Weston v, Sampson, 8 Cush, 347. 
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shore and sea bed, 2. ¢., the jus privatum, was transferred to the gen- 
eral government. Whatever the territorial limits of the original 
maritime States may have been at the time of the formation of the 
Federal Union, it is clear that no part of their territory passed to 
the Union then formed. The powers of the Federal Government 
were not those of ownership: they are those of sovereignty ; of 
jurisdiction, rather than of territorial dominion.! 

Whatever, therefore, may be the federal rights in the public do- 
main or undivided lands, the United States in the original colo- 
nies owns only such places as have been ceded.? This disposes 
of the question of the jus privatum. But the further question 
is readily suggested : Has the control of the jus publicum in tide 
waters been ceded to the national government so far as relates to 
the fisheries? No specific grant of such a power is found in the 
Constitution. The nearest approach, so far as interstate relations 
are concerned, is apparently the power to regulate commerce, 
This brings with it, within certain limitations, the right to regulate 
navigation. The peculiar propriety of this delegation of power has 
been referred to. But fish are fere nature ; until caught they are 
not objects of commerce, and when caught become the property 
of the captor, not substantially differing from other property.® 

While, therefore, the right of navigation, being within the scope 
of the regulation of commerce, and a right jure gentium, is natu- 
rally ceded to the national government ; the right of fishing, being 
a right concerning a portion of the property attached to the State 
domain, part of the common wealth, is a matter purely of munici- 
pal regulation. Not only, therefore, in the absence of any specific 
grant, does it not pertain to the general government,‘ but there are 
strong a priori reasons why it would be unusual that it should. 
The matter is so settled by authority. It has been decided in 
Massachusetts ® and in the United States courts ® that the right to 
regulate the fisheries within their territorial limits belongs to the 





1 Martin v, Waddell, 16 Peters, 367. 

? Pollard’s Lessee v, Hagan, 3 How. 212; Munford v. Wardwell, 6 Wall. 423, 436; 
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several States as an incident of ownership,! and was not transferred 
to the general government.” 

The practical interpretation which the legislation of the mari- 
time States has placed upon the question of the regulation of 
tide fisheries within their territorial limits, is to the same effect.® 
Much legislation, it may be noted, confines the benefits of the 
fisheries to citizens of a particular State. For example, New 
Jersey limits the benefits of her oyster fisheries to her own citizens. 
And such legislation is valid,t even in view of the provisions of 
the Constitution,® declaring that “the citizens of each State shall 
be entitled to all privileges and immunities of citizens in the 
several States.”® So of Massachusetts.’ 

The right of the State to regulate tidal fisheries has even been 
so far extended in Massachusetts as to apply beyond the limits of 
tide influence to the control of the migratory food fish,— herring, 
alewives, salmon, and shad,— which, frequenting tide waters during 
certain seasons of the year, return to their spawning grounds — 
usually large fresh-water ponds —through non-tidal streams or 
rivers connecting with the sea. The State regulates these in vari- 
ous ways; é. g., by compelling the erection of fish ways in dams 
erected across the streams,’ or by absolutely forbidding any taking 
of the same during their passage. And it has even been held 
that although in a non-tidal stream the riparian proprietor owns to 
the thread of the stream, and has the exclusive right of fishing 
in the waters adjoining his premises, such riparian right of 
fishing may be forbidden by the Legislature, with no necessity 





1 Vattel, Bk. 1 § 246. 

* Cooley v. Wardens, 12 How. 299; Gilman v. Philadelphia, 3 Wall. 713; Com. z. 
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12 R. I. 385 ; Corfield v, Coryell, 4 Wash, C, C. 371, 380. 

5 Art. 4 § 2. 

6 Dunham v, Lamphere, 3 Gray, 267, 276. 

7 Stat, 1886, chap. 299; Dunham v, Lamphere, 3 Gray, 267, 275. 
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® Stoughton v. Baker, 4 Mass. 522; Com. v, Chapin, § Pick. 199; Vinton v. Welsh, 
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of rendering compensation, even under a statute which requires. 
a town taking such a stream “ to pay all damages.” } 

Contrariwise, the Massachusetts Legislature has assumed to regu- 
late the public right of fishing in tidal waters by restricting as well 
as extending its exercise. For the purpose of encouraging the culti- 
vation of useful fishes in salt-water,the owner of land bordering upon 
a tidal stream which... “on the average throughout the year... 
has a channel less than forty feet wide and four feet deep during 
the three hours nearest the hour of high tide,” 2 has the exclusive 
right to fish on his own premises® and within a certain distance 
around the mouth of the stream.* It may be observed that much 
of the benefit to the cultivation of useful fishes possible under 
those laws is nullified by a decision of the Supreme Court in the case 
of Eastham v. Anderson,® limiting the application of these sec- 
tions to cases where the fish are actually enclosed. Just how the 
court expected that trout, which spawn on gravel in the upper 
waters of a stream, and annually frequent tide waters beyond its 
mouth, can successfully be cultivated bya riparian tidal proprietor 
in an enclosure anywhere on the stream, remains unsolved by fol- 
lowers of “ the gentle craft.” 

The Legislature, it has been held, may even destroy-the public 
fishery in tide waters.® In fact, without following this legislation 
into further detail, it may be said that it would be difficult, in view 
of the almost yearly legislation as to tidal fisheries, their seasons, 
means of capture, etc., to find a subject of legislative control more 
carefully and minutely regulated than these same fisheries. Such 
legislation is too voluminous and persistent to require or justify 
extended citation. 

It may be summed up by saying that the statement of Denman, 
J.,,— “the preservation of the spawn, fry, or brood of fish has 
been for centuries a favorite subject of legislation,”-— is equally 
true of this country.® 





1 Cole v, Eastham, 133 Mass. 65. 

? Pub, Stats., chap. 91, § 28. 

3 Pub. Stats., chap. 91, §§ 27, 31. 

* Nickerson v, Brackett, 10 Mass, 212; Cleaveland v, Norton, 6 Cush, 380; Russell v. 
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5 119 Mass, 526. 
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Under this course of legislation much money has been invested 
in these fisheries; large sums are yearly paid out in the form of 
wages, while the investments of money more indirectly affected by 
this legislation, e¢. g., hotel and seashore property, are still larger in 
amount. Ifthe matter is not one of municipal legislation, it is late . 
to discover it. The fact that the State frequently employs town 
agencies through which more conveniently to give its citizens the 
benefit of the State ownership of the seashore or sea bed, in oyster 
licenses, weir permits, etc., does not hide the fact that the owner- 
ship and regulation of tide waters and their fisheries is vested solely 
in the State, — who makes use of these agencies simply for its own 
purposes. Towns have no corporate ownership of the public fisher- 
ies within their limits.!. Nor does their jurisdiction for certain pur- 
poses imply ownership.?, Town officers and county commissioners 
cannot lay out highways over tide waters.* It may be concluded, 
therefore, that, from the State’s point of view, the fisheries are sub- 
ject to State regulation. 

The correctness of this view is rather confirmed by the fact 
that Congress has as yet not undertaken to make any regulation 
of those fisheries within the State territorial limits. The nearest 
approach to. such a regulation is probably an act approved Feb. 
28, 1887,4 by which the importation into the United States of 
mackerel, other than Spanish mackerel, caught in the spawning 
season, 7. ¢., from March I to June I, is prohibited for five years 
from March 1, 1888. By a special proviso, the act does not 
apply to “mackerel caught with hook and line from boats, and 
landed in said boats, or in traps and weirs connected with the 
shore.” The object of this law is obvious. It does not purport 
to regulate the State fisheries, which are apparently expressly ex- 
cluded; but it is a regulation of commerce, and prevents the im- 
portation of certain articles of food at a time regarded as prejudicial 
to the public interest. The commercial nature is, perhaps, further 
shown in the fact that the effect of the act is added as a condition 





1 2 Dane’s Abr. ch, 68, art. 4, §§ 6 e¢ seg.; Dill v, Wareham, 7 Metc. 446 ; Coolidge 
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2 Com, v, Roxbury, 9 Gray, 451, 494. 
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10 Mass, 70; Charlestown v. Commrs., 3 Metc. 202; Kean v, Stetson, 5 Pick. 92 ; 
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4 Stats. at Large, vol. 24, p. 434. 
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of the “ fishing license ” granted under Rev. Stats, U. S., sec. 4321, 
which we have seen to be a commercial regulation. 

But the defence in the Manchester case, while possibly admitting 
that there has been no such direct regulation by Congress of the 
. fisheries in State territorial limits, or in limits claimed by a State, 
still contend that the United States has asserted its right to control 
these fisheries by virtue of another constitutional power, viz., the 
treaty-making power of the executive. It is said that in the reci- 
procity treaties with Great Britain of 1854, abrogated in 1866, 
and in that of 1871, also since abrogated, the United States agreed, 
as one of the high contracting parties, ‘‘that British subjects shall 
have, in common with citizens of the United States, the liberty to 
take fish of every kind, except shell-fish, on the eastern coasts and 
shores of the United States north of the thirty-sixth parallel of 
north latitude, and on the shores of the several islands thereunto 
adjacent, and in the bays, harbors, and creeks of the said sea coast 
and shores of the United States and of the said islands, without 
being restricted to any distance from the shore. ” 

It is easier to admit the truth of this than to see its application. 
These treaties have ceased to be operative. Nor is it quite evi- 
dent how the fact that a Canadian could, during a certain period 
of the past, have fished in certain waters ‘‘in common with ”’ Mas- 
sachusetts citizens, 2. ¢., to the same extent that they could, tends to 
show that an American citizen from Rhode Island can fish, after 
that time, in a manner that a Massachusetts man could not. Pos- 
sibly the argument is that the treaty-making power, being applied 
to local fisheries, is predicated upon a general right to control 
them, and probably, as a second step, that the control is exercised 
in granting a “fishing license.’’ The conclusion does not follow. 
The precise limits of the treaty-making power guodd State rights 
are not quite definitely fixed. But it seems clear that the States 
may well have delegated to the general government, who can 
alone represent them with foreign nations, the power of disposing 
of certain State privileges to those nations for what may be deemed 
sufficient equivalents. The general government, in this aspect of 
the matter, acts as the agent of the State, and may well barter 
away, in treaty with a foreign nation, rights of the State, which it 
is well agreed, as between the general and the State sovereignty, 
belong to the State. It is, therefore, by no means clear that 
because the President has affected to give British subjects certain 
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rights of participation in the State fisheries, that therefore the 
Federal Government either has the right to control the State fish- 
eries, or indeed claims to have it. 


III. The offence was not committed in Massachusetts. 

The fishing being done, as is agreed, withina mile and a quarter 
of the Falmouth shore, at a place inside headlands less than two 
marine leagues apart, but more than one (from “ Westport in the 
county of Bristol on the one side, and the island of Cuttyhunk in 
the county of Dukes County on the other side” ),! so far apart 
that objects cannot be readily discerned from headland to head- 
land, it is contended that this is not an offence committed within 
the jurisdiction of Massachusetts, and therefore not triable in its 
courts. No contention is made but that if the case is triable in a 
Massachusetts court, the venue is properly laid in the county of 
Barnstable? Reliance in this connection is placed by the defend- 
ant upon the provision of the Federal Constitution, ® that “the 
judicial power shall extend... to all cases of admiralty and 
maritime jurisdiction.” The contention is, that at the time of the 
adaption of the Federal Constitution, by English law, which was 
the law of the colonies, the boundary between the common law 
and the admiralty jurisdiction as regards the open sea was the 
water line ;* that, so far as regards the seashore opposite the open 
sea, the state of the tide determined the jurisdiction, — when the 
tide was out, the common-law jurisdiction attaching, when the tide 
was in, the admiralty.° That upon the adoption of the Federal 
Constitution this admiralty and maritime jurisdiction was entirely 
ceded to the general government, leaving nothing of admiralty 
jurisdiction in the maritime States. That this admiralty and 
maritime jurisdiction thus vested in the general government is not 
less ample, and in some respects more ample, than the admiralty 
jurisdiction of England, above stated.® 





1 Report, p. I. 

2 Pub. Stats,, chap. 1, sec. 1; chap. 22, sec. 1; chap. 27, sec. 2. 

3 Art. 3, sec. 2. 

41 Steph. Comm, 114; I Kent, Comm. 366. 
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Story, Const, § 1673 ; The Admiralty, 12 Co. 79, 80; Reg.v. Tallow, 2 Hagg. 294; 
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And that this jurisdiction is exclusive.1 (But see Chase v. 
Steamboat Co.,? to the effect that prior to the Union the county 
courts had concurrent jurisdiction within a marine league from 
the shore with the courts of admiralty, and that this concur- 
rent jurisdiction still remains.) The result is reached that the 
Commonwealth of Massachusetts can have no jurisdiction over the 
offence committed below low-water mark, within the exclusive, cog- 
nizance of the United States admiralty and maritime jurisdiction, 
it being conceded that this jurisdiction applies to crimes committed 
on the high seas, and not within the body of any county.’ 

Apparently the difficulty with the contention is this : The grant 
of exclusive admiralty and maritime jurisdiction which the original 
maritime States of the Union clearly possessed upon the declara- 
tion of the Treaty of Paris and before the adoption of the Federal 
Constitution, from these States tothe national government, like other 
similar grants, gave Congress power to assume this jurisdiction by 
appropriate legislation, and left the admiralty and maritime juris- 
diction in the States, so far as not assumed by Congress.* So it 
is not to be doubted but that Congress can assume jurisdiction 
over all offences committed on tide water to the full extent of the 
English admiralty jurisdiction.®© Has Congress done so? The 
Crimes Act of the United States ® provides, in section, 5339, for 
the punishment of crimes committed on “the high seas or in any 
arm of the sea, or in any river, creek, basin, or bay within 
the admiralty and maritime jurisdiction of the United States, 
and out of the jurisdiction of any particular State.”’ Thefinal words 
of this section, which was originally passed in 1790, are important, 
as showing the limit of the admiralty jurisdiction assumed by the 
United States. Whatever is within the State’s jurisdiction is not 
within the admiralty jurisdiction of the general government. 
Congress has seen fit to limit itself as beginning where the State 
jurisdiction leaves off.’ What, then, is the State’s jurisdiction over 
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5 Com, v. Peters, 12 Metc. 387, 393; U.S. v. Bevans, 3 Wheat, 336, 386. But see 
Chase Adm, v, Steamboat Co., 9 R. I. 419. 
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tide waters? Clearly its jurisdiction extends over its “ territorial 
limits,” and these are now to be determined. As we have seen, the 
fisheries are controlled by the State as an incident of the owner- 
ship within these limits ; they are equally, in this connection, the 
bounds of its general jurisdiction. What, therefore, is the territory 
under tide water of a maritime State of the Union? Apparently, 
within a certain maximum, it is precisely what the State elects to 
claim. The ownership of the sea bed of the open waters opposite its 
coasts on the part of the State is by virtue of its general owner- 
ship of all unappropriated property.'. The land under the sea 
adjoining any maritime State of this Union belongs to no one.” 
The national government can exercise, indeed, certain rights of 
jurisdiction ; but none of its powers are such as to conflict with a 
State’s right to appropriate such portion of the sea bed adjoining 
its coast as it may think to be for the benefit of its citizens.® 
Usually, such land has no value. But should a State desire to 
reclaim a portion of the sea bed and make it part of its tillage 
land ; should mines extend under the ocean in their workings ; 
should it seem desirable to tunnel for any purpose for any distance 
under tide water, there seems no reasonable doubt that such ap- 
propriation would carry ownership of the land so taken.* Cer- 
tainly such a claim on the part of the Legislature would be binding 
upon domestic tribunals, and it is not perceived how it would 
conflict with any federal power. Indeed, the possession of some 
maritime frontier in the shape of adjacent waters, even in the open 
sea, is necessary for the safety and dignity of every sovereign 
people.’ It is conceived that the State is sovereign in this con- 
nection, and that the sea frontier of the nation is that of the several 
States. 

If it be objected that, as States may vary in their claims of sub- 
marine territory, the general government would be placed in the 
anomalous position of representing, as to foreign nations, a country 





1 Vattel, Bk. I. ch, 22, ss, 2, 66; Corfield v. Coryell, 4 Wash. 371, 386; Steam Engine 
Co. v. Steamship Co,, 12 R. I. 348, 357; 2 Dane’s Abr. ch. 68, art. 2; Atty.-Gen. », 
Chambers, 4 De G., M. & G. 206. 

2 Inst. Lib. 2, tit. 1, §§ 1, 2, 5; Dig. Lib. 43, tit. 12-14; 2 Domat, Civil Law, Vol. I. 
tit. 8, § 1. 

3 Reg, v. Keyn, 13 Cox, Cr. Cases, 403, 514. 

4Inst. II. 1, § 18; Dig. 41, 1, § 7; 1 Twiss, Bracton, 68; Howe v. Stowell, Alcock 
& Nap. 348, 358. 

5 Vattel, Droit des Gens, § 288 Manning, Law of Nations, 119. 
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with a frontier of different width, the answer would seem to be that 
such considerations cannot affect the question of the State or 
national jurisdiction over fisheries, and that Congress can readily 
avert any practical difficulties of the nature suggested, by simply. 
enlarging its assumption of admiralty and maritime jurisdiction. 

There is, as has been said, a limitation upon the just claim of a 
State to ownership in, or jurisdiction over, tide water. That limi- 
tation seems to consist in the power of effectual appropriation. 
Jure gentium, a State owns all the waters that it can control 
from the shore. In other words, its claim must be effectual, or 
potentially so. Any claim under this, by the sovereign, is unchal- 
lenged in any quarter. 

The earlier claims of jurisdiction over tide waters were with- 
out this, or, indeed, any particular limitation. Selden, in his 
“ Mare Clausum,’' claimed for Great Britain control of the 
four seas surrounding England and around the islands to any 
extent to which her cannon could clear the seas. This carried 
ownership of the fumdus maris to the king. The Court of King’s 
Bench claimed jurisdiction of offences on the narrow seas.? Sir 
Matthew Hale claimed the narrow sea as “part of the waste and 
demesnes and dominions of the King of England.” 

Sir Leoline Jenkins, in 1683, as Judge of Admiralty, ‘emp, 
Charles II., claimed a protectorate of the whole world for Eng- 
land, admitting in certain waters a concurrent jurisdiction in the 
adjacent country. 

The continental jurists who have handled the question vary 
between wide limits. Selden’s claim of jurisdiction for England 
in surrounding waters has been followed by other writers, though 
the extent varies greatly. 

Albericus Gentilis gives a jurisdiction to the State of one hun- 
dred miles ; Casaregis,‘ as late as 1740, gives substantially the same 
limit. Baldus and Bodinus say sixty miles. Puffendorf cites this 
limit with approval. Loccenius ® puts it at two day’s sail. Valin 
allows the state ® all the surrounding waters that can be fathomed 





1 Lib. 1, ch, 26, 
* 25 Edw. I. (A.D. 1297); Beufo v. Holtham, Selden’s notes to Fortescue, c, 32; 
Norman Master, etc., Fitz. Ab., Corone, 216; 13 Co. 53; 2 Hale, P. C. 12, 13. 
3 Hargrave’s Law Tracts, 10, 31, 32; 41, 43. 
* Discursus de Commercio, sec, 136. 
® De Jure Maritimo, ch. 4, sec, 6. 
® Commentary on French Ordinances, ch, 5. 
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by a lead line. Lampredi, writing as late as 1778,' limits the state 
only by its necessity or its idea of itsown convenience. Rayvenal* 
makes the horizon the limit. 

It is obvious that these wide claims,however gratifying to the van- 
ity of maritime countries, — especially England, — were unsatisfac- 
tory as a working theory, and some more definite rule was needed. 
This was furnished by Grotius, who states a principle of limita- 
tion, —the distance over which compulsion can be exercised 
from the land, — “gudtenus ex terré cogi possunt.’> Bynker- 
shoek, in 1702, gives the same rule as Grotius, and suggests also 
the method of the compulsion, — the portage of cannon, — “‘guo- 
usque tormenta exploduntur.’* Ortolan® indorses Bynkershoek’s 
rule, and gives the range of the “ tormenta” as three miles, — 
“ Depuis V'invention des armes a feu cette distance a ordinaire- 
ment été considévée comme de trots milles.” Marten gives the 
three-mile limit as a minimum of the valid claim of the State to 
what Hautefeuille calls “territorial waters ;’ ® Schultes,’ Azuni,® 
Kliiber,® Fiore,” adopt the three mile limit, as being the carriage 
of cannon. 

The American text-writers are inaccord.!! The “ marine league” 
has been accepted by eminent judges in both countries.” English 
text-writers, it may be observed, persistently have clung to the 
broad claim of the “ Mare Clausum.” The “ three-mile limit” 
was evolved by continental writers, to whom the motto “‘ potestas 





1 Public, Jur. Theor,, Vol. II. p. 65. 

? Institutions, L. 2, ch. 9, § 10. 

3 Lib. II, cap. 2, sec. 13. 

4 De Dominio Maris, 2, p. 257. 

° De la Mer Territoriale, ch, viii, 

8 Des Droits et Devoirs des Nations Neutres, 

7 Ch. ii. p. 144. 

8 Droit Maritime, etc., Vol. I. p. 252, sec. 14. 

® Droit des Gens, pt. II. tit.II. § 130. 

0 Vol. I. p. 370 (1865). See also Pando, Elem. del Der. Int. 155; Heineccius, lib. 
2. c. 3, $12; Ortolan, Diplom. de la Mer, Vol. 1. bk. 2. c. 8; 1 Phill, Int, Law, c. 4, 
§ 154; c. 8, § 196; Manning’s Law of Nations, 118, 119; The Annapolis, Lush. Adm, 
295; The Saxonia, 15 Moore, P. C. 262; Church v. Hubbard, 2Cranch, 187; U.S. v. 
Smiley, 6 Saw. 640. 

ll Halleck, ch. vi. § 13; 1 Kent, Comm, 26-31; Bishop, Comm. Crim. Law, Bk. IV. 
chap. 5, § 74; Gould on Waters, §§ 13, 16; Wheat chap. 4,sec. 10; Story, Conf. 
Laws, sec. 529. : 

12 Maria, 1 C, Rob. 352; Twee Gebroeders, 3 C. Rob. 162; The Leda, Swa. 40; Col. 
liery Co, v, Schurmanns, J. & H, 180; Brig Ann, 1 Gall. 62, 
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finitur ubi finitur armorum vis’? was a very acceptable solution 
of a vexed question.} 

The nature and source of the State’s right in the surrounding 
sea has also been much in controversy with the continental jurists. 
Wolff, in his “ ¥us Gentium:” published in 1749, speaks of the 
surrounding water as “territory :” “ Quoniam partes maris occupate 
[the idea of appropriation] ad ¢erritorium illius gentis pertinent 
gua eas occupavit quale jus Rector civitatis in suo territorio habet, 
tale etiam ipst competit in partibus maris occupatis.” Heubner, 
writing in 1759, calls this sea an “accessory;” Puffendorf® 
uses the same phrase; Moser,* in 1778, says it is under the sov- 
ereignty of the adjacent land, so far as a cannon shot will reach. 
Ortolan speaks of the right as one of jurisdiction, “ Lozs de 
police et de séreté;’ and not of ownership (propriété). Calvo® 
takes the same ground. The better doctrine seems, however, to 
be that of Vattel,— that the sovereign can take the sea bed as 
unappropriated land, — ‘‘ s’empare de certaines parties de la mer,® 
S'empare d'un pays qui n appartient encore a personne ;”* and that 
this ownership carries jurisdiction with it, — “ /’empire ausst bien 
que le domaine.’’® 

The question was discussed in many of its bearings in the 
celebrated case of Regina v. Keyn,® equally noted perhaps for the 
eminence of the counsel, the exhaustive learning of the judges, and 
the wide diversity of their opinions. The facts arefamiliar. Feb- 
ruary 17, 1876, a collision took place in the English Channel, off 
Dover, one mile and nine-tenths of a mile from Dover pier, and 
within two and a half miles from Dover Beach, between the Eng- 
lish steamer “ Strathclyde” and the German steamer “ Franconia,” 
both being engaged in friendly commercial voyages. A hole 
was pierced in the hull of the “ Strathclyde,” which soon sank, and 
many lives were lost. The “Franconia” made no attempt to ren- 
der assistance, but steamed away without lowering its boats into 





1 See 1 Blackstone’s Comm, 110; Chitty, Prerogative, 142, 173, 206; 1 Bacon, Abr, 
640; Co. Litt. 107. 

? De la Saisie des BAtimens Neutres, ch, 1 §§ 128-132. 

8 De Jure Nature et Gentium, lib, IV. ch. 2, § 8. 

* Versuch des Neuesten Europiischen Vélkerrechts, vol. V. p. 486. 

® Droit International, lib. V. §§ 199, 201. 

6 Bk. I. ch. 23, § 295. 

7 Bk, I. ch, 18, § 205. 

8 Bk. II, sec. 84. 

*L. R, 2 Ex. D. 63; 13 Cox C. C, 403. 
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the water. The excuse of the German captain was that he supposed 
his own vessel to have been badly injured ; and that the English 
pilot on board, who was not then in charge, but had been a short 
time before, having been sent to ascertain the extent of the dam- 
age, returned and cried out, “ For God’s sake! put the helm a-port, 
and run to the shore; I think our ship is going to sink too.” 
Cross-actions of collision between the two vessels were tried about 
the ist of May, 1876, in the admiralty division of the High 
Court of Justice, before Sir Robert Phillimore and two elder 
brethern of the Trinity House, by whom the “ Franconia ” was ad- 
judged wholly to blame. An appeal to this judgment was dis- 
missed by the admiralty judges. Meantime, Ferdinand Keyn, 
the German captain, was arrested at Dover for manslaughter by 
negligence. He was tried at Old Bailey in April, according to 
the course of the common law, in the Central Criminal Court, 
before Pollock, B., and a jury, and found guilty. The jurisdiction 
of the court was a question reserved to the Court for Crown Cases 
Reserved. The Central Criminal Court by statute! has power to 
hear and determine offences “committed on the high seas and 
other places within the jurisdiction of the admiralty of England.” 
The leading counsel for the defendant was the celebrated and, in 
many respects, remarkable Judah P. Benjamin, Q.C. The case 
was twice argued. The Court for Crown Cases Reserved, by a bare 
majority (Cockburn, C. J., Kelly, C. B., Bramwell, J. A., Lush, J., 
Pollock, B., Field, J., and Sir R. Phillimore, seven judges), held 
that there was no jurisdiction in the English court to try the of- 
fence. A strong minority of six (Lord Coleridge, C. J., Brett, 
J. A., Amphlett, J. A., Grove, J., Denman, J., and Lindley, J.) 
dissented, on the ground that the offence, being committed within 
three miles of the English coast, was within the criminal jurisdic- 
tion of the English admiralty courts. All the judges agreed that 
county lines extended only to low-water mark. It was also agreed 
that if the offence had been murder, the offence, being committed 
on a British ship, would have been amenable to English law.? 
And all the judges conceded that had any statute extended the 
jurisdiction of the English courts of admiralty to the limit of 
three miles, such a statute would have been binding upon the 
courts of England, and authorized a conviction of the defendant. 





14&5 Will. 1V.c 36. 
? Rex. v. Coomes, 1 Leach C. C. 388. 
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This decision, the correctness of which has not been generally 
conceded, resulted in the removal of any danger of a recurrence 
of the difficulty by the passing of an act of Parliament ? which ex- 
tended the jurisdiction of England to the limit of a marine league 
from low-water mark, carefully regulating the operation of the 
act in the interests of diplomacy. 

Applying these rules to the case at bar, in the absence of any 
special statute, it would be doubtful whether the crime could be 
considered as committed zutra fauces terre. Under the old rules of 
the common law, waters zutra fauces terre were. those lying inside 
headlands so close that objects could reasonably be discerned 
across by the naked eye. Such lands were within the body of 
the county, and offences therein committed were cognizable by the 
courts of common law.‘ Apparently such a claim would be impossible 
in this case.® It is contended that the offence not being within the 
body of the county at common law, cannot be made within the 
county by any other authority. But the rule of the common law 
based itself simply upon the State’s claim as it then was. What 
prevents the state from making other and larger claims within 
the limits of effectual appropriation?® But the fact itself is, how- 
ever, less important in that the offence clearly was committed within 
a mile and a quarter of the shore; that is, within the three-mile 
limit, if this is to be considered the open sea. In Dunham vz. 
Lamphere‘ the common-law rule, in Massachusetts, is stated as a 
marine league from shore, and from a line drawn between headlands 
‘so narrow that objects can be distinguished across by the naked 
eye.” * 

In Chase, Adm’s v. Steamboat Co.,® the court say that “ before 





1 See speech of Lord Cairns, reported Halleck, Int. Law (Baker’s ed.), 559; Black- 
pool Pier v. Fylde, 46 L. J. M. 189. 

241 & 42 Vict. c, 73. 

* The Eleanor, 6 Rob. Adm. 39; The Public Opinion. 2 Hagg. Adm. 398 ; The Har- 
riet, 1 Story, 251; U. S. v. New Bedford Bridge, 1 Wood & M. 401, 483; People v. Su- 
pervisors, 73 N. Y. 393, 396; Com. v. Peters, 12 Metc, 387; U.S. v. Grush, 5 Mason 290. 

4 The Fame, 3 Mass. 147 ; Cable Co. v. Telegraph Co., 2 App. Cases, 394, 419; Ins. 
Co, v. Dunham, rr Wall. 17. 

5 But see Reg. v. Cunningham, Bell C.C. 86. 

6 Hall, Int. Law, 127 ; 1 Fiore, Int. Law, 373. 

¥ 3 Gray, 268. 

8 Com. v. Peters, 12 Metc. 387. 

%9 R.I. 419; S. c. 16 Wall. 522. 
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the adoption of the Constitution the State had jurisdiction over 
the bay and over the coast of the sea to the extent of a marine 
league.” 

But the matter has been expressly settled by statute. On the 
adoption of General Statutes,’ in 1860, the following statute 
was enacted: “The territorial limits of this Commonwealth ex- 
tend one marine league from its seashore at low-water mark. 
When an inlet or an arm of the sea does not exceed two marine 
leagues in width between its headlands, a straight line from one 
headland to the other is equivalent to the shore line.” This 
statute was reénacted in 1882, in Public Stats., chap. 1, sec. 1.? 

Whether the necessity for making this claim arose from certain 
difficulties by which the court were oppressed in deciding the 
case of Com. v. Peters,? though they express none, or was sug- 
gested, as stated by Dwight Foster, Esq.,* by the Mis¢ Prius ruling 
of Allen, J., in Barnstable County, in November, 1859, where an 
indictment was tried for kidnapping a fugitive slave transferred 
from a Pensacola brig, in which he was concealed, to another to 
take him back to Florida, off Hyannis, below low-water mark, but 
less than three miles from shore, is not perhaps of consequence. 
As Com. v. Peters was decided in 1847, it could hardly have been 
the immediate cause of a statute passed twelve years later. It 
suffices, however, for the present purpose, that the State has 
advanced this claim. Such a claim is binding upon the domestic 
tribunal, and opposed, it is believed, to no law, national or inter- 
national. Were the claim much more extravagant, still, as said 
by Cockburn, C. J., in Reg. v. Keyn,® “That such legislation, 
whether consistent with the general law of nations or not, would 
be binding on the tribunals of this country, leaving the question 
of its consistency with international law to be determined between 
the governments of the respective nations, can, of course, admit of 
no doubt.” 





1 Chap. I sect. I. 

2 See Gen. Stats. R. I. c. 1. sects. 1 and2; Const. California, art. 12; Mahler v. 
‘Transportation Co., 35 N. Y. 352, 360; Const. Alabama, art. 2, sect. 1; Galveston 7. Me- 
nard, 23 Tex. 349; The Peterhoff, 5 Wall. 28, 51. 

3 12 Metc. 387. 

411 Am. Law. Rev. 625. 

5 13 Cox, Cr. C. 403. See also remarks of Coleridge, C. J.,at p. 480. See also Butler 
v. Steamship Co., 130 U. S. 527 ; Heffter, Pub. Int. Law,§75 ; Bluntschli, Das Moderne 
Volkerrecht, §§ 307, 309. 
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Exactly what was deemed necessary in the case of Regina v. 
Keyn has been done by Massachusetts to vest a jurisdiction in 
her State courts to try an offence against her laws committed on 
open tide waters within her territorial limits. It would seem as if 
the result would follow that inside these limits she can protect her 


fisheries against all intruders. 
Charles F. Chamberlayne. 


Boston, March 4, 1890. 
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ATTENTION is called to the twentieth annual report of Professor 
Langdell as dean of the Law School, submitted to the President of the 
University and recently published in the * Annual Reports of the Presi- 
dent and Treasurer of Harvard College,1 888-89.” Beginning at page 
111 of the book, the report exhibits the work of the School during the 
year. Then follow tables, showing the attendance during the last 
nineteen years ; the division of the students into classes for the last 
twelve years, or since the three years’ course was established; the re- 
sult of admission examinations, and of examinations for degrees since 
1877-8, or since the establishment of the three years’ course and of 
admission examinations; the number of students receiving the honor 
degree since its establishment ten years ago,— a totalnumber ofseventy- 
seven; and finally the number of students who have been examined 
for a degree during the past twelve years in the studies of any year 
without having been members of the School during that year. The 
remainder of the report is concerned with the number of entries during 
the last nineteen years, the sources from which the students come, their 
age, and adiscussion of the elements and causes of increase and change 
in the number and grade of the students in the last three years. The 
‘‘Reports of the President and Treasurer of Harvard College will be 
sent regularly to any graduate of Harvard College who sends notice of 
his desire to receive them, and presumably the Report for 1888-89 
would be sent to any one else who has interest enough in the University 
to ask the Secretary of the University for one. 





THE cases of PR. v. Brown! and People v. Moran,? decided within 
a few days of each other last November, are worth comparing. In 
the former case the Court for Crown Cases Reserved in England 
flatly disapproved of the doctrine of certain earlier cases * that an effort 
to commit a crime under circumstances in which the crime could never 
be completed —e. o.,trying to pick an empty pocket — does not consti- 
tute a criminal attempt. The remark of the court in &. v. Brown 
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was, however, made without any discussion of the point, and was ap- 
parently not necessary to the decision. In Peof/e v. Moran on the 
other hand, a majority of the Supreme Court of New York, First De- 
partment, adopted the view of the early English cases in opposition to 
what has been sometimes called the ‘* American ” doctrine,’ resting 
their decision on common-law principles, as well as on grounds con- 
nected with the New York statutes, and supporting their conclu- 
sion by strong arguments. 


WE hope that something will speedily be done to relieve the over- 


crowded docket of our Supreme Court. Partisanship has hitherto. 


prevented it; for, although the necessity has long been apparent, 
neither side has been willing to place at the disposal of its opponents 
a large number of important judicial appointments which a reform 
would probably make necessary; but now that the executive and the 
legislative departments are in the hands of one party, there is reason 
to expect that something may at last be accomplished. 

As is to be expected, there is much difference of opinion as to the 
best method of attaining the desired result. Some propose to go at 
once to the source of the trouble, and, by restricting the jurisdiction of 
the federal courts, to decrease the volume of the ever-increasing stream 
of litigation which threatens to overwhelm them. Others propose 
that the court sit zz anc longer, or sit in divisions, so that more cases 
may be heard; but the former plan is inadequate, and the latter, 
although it would doubtless give relief, is strongly opposed by the jus- 
tices, and there is little chance of its adoption. A much more satisfac- 
tory solution is offered by the Jackson Bill, the principal features of 
which were reproduced in a bill favorably reported in a recent Con- 
gress, By the provisions of this, all the original jurisdiction now 
exercised by the Circuit Courts is to be transferred to the District 
Courts, and each Circuit Court with two additional judges is to form 
an intermediate court of appeal. The right of appeal from these 
courts will be restricted so that the Supreme Court will not, for many 
years at least, be overcrowded. Not the least of the merits of this plan 
is its simplicity, and yet it embodies not only the relief of the Supreme 
Court, but a very decided improvement in the whole system of the 
lower courts. Probably Congress will adopt the main features of this 
plan when it considers the matter. 





Tue Supreme Court of Nebraska has recently decided, in the case of 
Pullman Palace Car Co. v. Lowe,? that a sleeping-car company must 
be held to the liability of an innkeeper for articles stolen from its 
passengers. This decision is an interesting addition to the discussion 
of the status of sleeping-car companies, especially in view of the 
unanimity with which: the courts, on reasoning not always convincing, 
have heretofore reached the opposite conclusion whenever the point 
has arisen. These decisions are collected by Mr. Morris Gray, author 
of Gray on Communication by Telegraph, in an able and interesting 
article in 20 American Law Review, 159, which disapproves of them, 
and earnestly contends that a sleeping car should be regarded as an inn. 





1 See Com. v. McNonald, 5 Cush. 365, and People v. Jones, 46 Mich. 441. 
244 N. W. Rep. 226 (Dec., 1889). 
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The writer draws a strong argument from public policy ; indeed, so far 
as the reason for the original liability of the innkeeper is to be found 
in the unprotected condition of the guest in a medieval inn, the 
position of a modern sleeping-car passenger suggests an obvious 
analogy. 





In Pullman Palace Car Co. v. Lowe the plaintiff on entering thecar 
handed his overcoat, the article afterwards stolen, to the porter, who 
put it in the vacant upper berth of the plaintiff’s section. The court calls 
attention in its decision to the fact that the coat was thus placed “ in the 
care of the company’s employés ;” but this fact, except so far as it 
shows that the coat was izfra hospitium, does not seem to be material 
to the decision or to the reasoning by which the court reaches it. It 
appears also that the district court had found as a conclusion of law 
that the company was negligent. The Supreme Court, however, does 
not refer to this, putting its decision on the broader ground, and it may 
be observed that the findings of fact appear hardly to justify the infer- 
ence of negligence. The opinion deals with the suggestion that the 
sleeping car is to be likened to a lodging house, and with other object- 
tions to the theory that it is an inn, and comes to the conclusion that the 
services rendered by the company are essentially similar to those of an 
innkeeper. It is singular that in so important a case none of the cases 
which have reached the opposite result are mentioned. 

It may be admitted that the supporters of the view of Pud/man 
Palace Car Co. v. Lowe have successfully answered most of the 
arguments of their opponents and shown that the sleeping-car company 
is within the spirit of the rule as to the innkeeper’s liability. Thefur- 
ther question perhaps remains whether that liability — which has been 
said by a distinguished authority ' not to ¢* stand on mere reason, but on 
custom, growing out of a state of society no longer existing ” — should 
not, in view of its nature and origin,? be narrowly construed and 
strictly applied rather than receive any liberal interpretation. It is 
worth observing (though Mr. Gray in his articledistinguishes this case 
from that of a sleeping-car) that the courts refuse to hold a steamboat 
company liable as an innkeeper for property stolen from the state-room 
of a passenger. 





In the course of a most interesting and instructive address on the 
‘¢ Law as a Profession,” recently delivered in Cambridge, the Hon. 
Jeremiah Smith dwelt at some length upon the moral aspects of his 
subject,and among other things(unless we entirely misunderstood him) 
stated it to be his opinion that a lawyer was not justified in advocating 
a cause which he believed to be morally unjust, even although it was 
clearly ‘‘sound ” on the existing law. This is very high moral ground, 
and there is, doubtless, much to be said in support of it. Perhaps the 
harsh and cynical opinions regarding the profession held by many in- 
telligent laymen can only be removed by the practice of a particularly 
high code of morals in the profession. Nevertheless we doubt whether 
the opinion expressed by Judge Smith is theoretically the correct one. 
In a very proper sense the duty ofan advocate is to assist in the admin- 
istration of the law, and for at least two reasons the function which he 
performs is a necessary one. In the first place no tribunal isin a posi- 





1 Coleridge, J.,in Dansey v. Richardson, 3 E. & B. 144, 159. 
2 See Holmes, Common Law, Lecture V. 
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tion to decide a cause until it has been informed of all the facts ana 
arguments on each side. In the second place most laymen are unable 
thoroughly to understand and properly to present their legal rights. In 
this view it is difficult to perceive why an advocate is less justified in. 
prosecuting an unjust claim founded on a clear right under the law than 
a judgein rendering judgment on the same claim, provided he is guilty 
of no perversion of fact or misstatement of law. The duty of an advo- 
cate as an advocate, like that of a judge as a judge, is to assist in the 
administration of the law as he finds it, and if he finds it to be in any 
particular unjust or impolitic, his concern is not with his cause or his 
client, but with the Legislature. His moral duty to his client and to 
society is discharged when he has done his best to dissuade the former 
from pursuing his unjust right. There seems to be noreal propriety in 
his setting himself up above the law which it is his duty to assist in 
enforcing. He may well say: “ Whoam I that I should condemn the 
rights given by the law of the land, and what am I if not an agent to 
secure for others the rights given them by that law? If those rights 
are unjust, the responsibility rests not on me, but on those who pursue 
and those who gave them.” We are well aware, however, that this is 
not only a fundamental, but also a perfectly open question, and we are 
thankful for Judge Smith’s remarks upon it. Those interested may 
obtain an introduction to the whole subject through discussions in the 
3d and 12th volumes of the Cornhill Magazine, the 64th volume of the 
Edinburgh Review, and 7 Irish Law Reports, 312. 





Tuat highly respectable English journal, ‘‘The Spectator,” is both 
surprised and shocked at the manner in which criminal trials are con- 
ducted in Illinois ; and indeed the verdict in the Cronin murder case 
must at least be surprising to those who are unfamiliar with the 
changes in some of our States in the relative functions of judge and 
jury, and who have always supposed that a separation of the functions 
of the two branches of the tribunal is a fundamental principle of the Eng- 
lish law. “The Spectator” remarks: “It is when we come to the trial 
itself that the Illinois method seems to Englishmen so singular and even 
so repulsive. There is practically no judge in the court, only a trained 
assessor, who presides in a way which here would be considered 
undignified, accepts or excludes evidence, and explains to the jurymen 
any difficult points of law. All substantial power is left to the jury- 
men, who not only give the verdict on the facts, but pass the sentence 
also. These jurymen are not casual citizens chosen by chance, but are 
selected by a system of challenge so elaborate as to fix upon them the 
eyes of the whole community. It is nearly impossible that under such 
circumstances the opinionated should not become obstinate, or that a 
man known to be opposed to capital punishment should consent to 
suppress his convictions in deference to the law. The result is that in 
Illinois deliberate and cruel murder is, even when proved to the full 
satisfaction uf the tribunal appointed to try the charge, not a capital 
offence.” Allowing for the natural heat of a Unionist journal in all 
matters connected with this particular case, the above criticism seems. 
to be a sound one. Indeed, the Illinois law which imposes on the jury 
the duty not only of finding the facts, but alfo of applying the law, 
and which thus vastly increases the chances of a disagreement, is to our 
mind another illustration of the evil of confusing law and fact,— an evil 
to which much of the inefficiency of the jury system may be attributed. 
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[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
gress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable. ] 


ATTACHMENT — DELIVERY BoOND.— Defendant, the owner of attached prop- 
erty, executed to plaintiff, the attaching creditor, a delivery bond, the obligation 
of which was that the attached property should be properly kept and taken care 
of, and delivered on demand to the marshall to satisfy any judgment rendered, 
etc., or that the defendant might sell the same and pay the appraised value 
thereof. Held, that accidental destruction by fire while the property was in the 
possession of the defendant was no defence to any action onthe bond. Doggett, 
Bassett & Hills Co., v. Black et al., 40 Fed. Rep. 439 (Ind ). 


ConFLict oF LAws — LIMITATION OF ACrioNns.— An action of tort for neg- 
ligence was brought in Georgia, under a statute of Alabama, where the injury 
happened.’ The statute prescribed no period of limitation. /Ye/d, where a right 
of action for a tort is given by a statute of another State, and no period of limita- 
tion is prescribed otherwise than the general law of limitation prevailing in that 
State, the /ex fort and not the /ex /oct applies on the subject of limitations. 
O’ Shields v. Georgia Pac. Ry. Co. 10 S. E. Rep. 268 (Ga. ). 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — Intoxicating liquors 
transported from another State to a point in Kansas are subject to the laws of 
Kansas relating tothe sale and disposition thereof, to the same extent as are other 
intoxicating liquors already rightfully existing in the State, and cannot be sold 
at the place of destination, in the original packages or other form, for use as a 
beverage. The police powers of the State, so exercised, does not infringe on the 
power of Congress to regulate interstate commerce. Svate v. Fulker, 22 Pac. 
Rep. 1020 ( Kan. ). 

CONSTITUTIONAL LAW— REGULATION OF INTERSTATE COMMERCE, — Natu- 
ral gas when brought to the surface and placed in pipes for transportation is an 
article of commerce ; andan act of a State legislature, making it unlawful for any 
person, natural or artificial, to conduct natural gas from the State is legislation 
on interstate commerce and unconstitutional. “It is not a regulation . 
designed to secure the health, safety, or comfort of the citizens of the State. 
. «+ The object is to keep natural gas within the State.” It is therefore 
not a valid exercise of the police power, but an interference with the right of 
Congress to regulate interstate commerce, Stave ex rel. Corwin vy. Ind. & O, Oil, 
Gas, and Mining Co., 22 N. E. Rep. 778 (Ind. ). 

CONTRACTS — ILLEGALITY — CONTRACT TO INFLUENCE LEGISLATION. — 
Plaintiff and defendant entered into this contract: the plaintiff promised that it 
would not apply to the Legislature for a land grant,and that it would assist the 
defendant in getting a grant; the defendant promised that, in case the effort to 
secure a grant were successful, it would give the plaintiff a part of the land, as 
compensation for the plaintiff’s assistance ; there was a stipulation that the means 
to be used in securing the grant should be reasonable and proper. He/d, the 
contract is void as against public policy. Chippewa Valley & S. Ry. Co. v. Chi- 
cago, St. P., M., & O. Ry. Co. et al, 44 N. W. Rep.17 ( Wis. ). 

CONTRACTS — PARTIAL PERFORMANCE— BREACH— QUANTUM MERUIT.— The 
plaintiff contracted with defendant county to construct certain cells in the county 
jail; he was to furnish materials of a certain kind, and to do the work in a certain 
specified way. He completed the work, but failed to comply with the contract 
in certain particulars; part of the job was perfectly well done; the defective part 
could be remedied so as to make the entire job conform tothe contract. Held, 
the plaintiff can recover on a guantum meruit; so far as the work was well 
executed, the county, though it has not accepted the work, has received a benefit, 
which it cannot restore without material injury to the building, as the work done 
is become a part of the realty. The measure of damages is the contract price 


_ less damages to the defendant for breach of contract. Zina /ron & Steel Works 


v. Kossuth County, 44 N. W. Rep. 215 (Ia.). 
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CONTRACTS — REMEDIES FOR BREACH AFTER PART PERFORMANCE. — De- 
fendant hired the plaintiff for one year ata salary. of $400 payable monthly, 
and turned her off at the endof two months. Plaintiff sued in guantum meruit 
and recovered two months’ salary. She now sues in assumpsitfor the wrongful 
dismissal. He/d, that, having considered the contract as rescinded in the first 
action, the plaintiff cannot now treat it as continuing. Aeedy v. Long, 18 Atl. 
Rep. 704 ( Md.) 

CONVERSION— RIGHTS OF SUCCESSIVE EQUITABLE ASSIGNEES, — Plaintiff 

undertook to prosecute a claim by U. against Z., under a contract by which plain- 
tiff was to receive one-third of whatever was obtained, U. retaining the right to 
compromise the claim if he thought best. Afterwards U. assigned the claim to 
S., who was ignorant of plaintiff’s contract, as collateral security for a debt. 
The plaintiff was prosecuting the claim by suit; but S., U,, and Z., without his 
knowledge, compromised it. By this settlement S. released U., and U. released 
Z. from their respective debts, upon the delivery by Z. to S., through U’s agent, 
of certain non-negotiable bonds. This action is against the executor of S. for 
the value of one-third of these bonds. He/d, plaintiff is entitled to recover. 
Fairbanks v. Sargent, 22 N.E. Rep. 1039(N. Y.). 
The argument of the court is, that, by the contract, the plaintiff became equi- 
table assignee of one-third of the claim, and by the subsequent assignment S. 
obtained an equitable right to the remaining two-thirds. That when Z, trans- 
ferred the bonds to U.’s agent, the plaintiff and U., by force of their contract, 
became tenants in common at law, and when S. received and retained all the 
bonds he converted the plaintiff’s third, S. is not a second assignee who has 
first reduced the chose in action to possession. 


CORPORATIONS— LIABILITY FOR THE NEGLIGENCE OF ITS OFFICERS— 
FrAuD By AGENT. — Plaintiff purchased of a broker shares of stock which the 
treasurer of the company had authorized the broker to sell for him. The treas- 
urer then issued to plaintiff the number of shares called for by the power of 
attorney, which the latter obtained from the broker, and also transferred the 
shares to the plaintiff on the company’s books. These shares were a fraudulent 
over-issue, the treasurer filling out blank certificates which the president of the 
company had signed and left with him. edd, the corporation was liable in dam- 
ages to the plaintiff, as the negligence of its officers, in not examining the books, 
made the fraud possible. Allen v. South Boston R. R. Co., 22 N. E. Rep. 917 
( Mass. ) 

CoRPORATIONS— RiGHT TO HoLD LAaNnp.— Bill in behalf of a corporation to 
recover lands which had been conveyed to defendants with the intention that 
they should be for the benefit of the corporation. The defence set up was that 
plaintiff had no authority under its charter to hold the lands. He/d, that the 
defence was available. “While a court might hesitate to declare the title to 
lands received already and in the possession and ownership of the company void 
on the principle that it had no authority to take such lands, it is very clear that 
it: will not make itself the active agent in behalf of the company, in violating the 
law, and enabling the company to do that which the law forbids.” Case v. 

velly et al., 10 Sup. Ct. Rep. 216, 

CORPORATIONS — TAXATION FOR DeEBTs.— Debts due to a corporation, when 
made the subject of taxation, can be assessed only in the State of incorporation ; 
and debts due from citizens of another State cannot be taxed in that State, 
although the corporation has complied with a provision in the constitution of 
that State to the effect that all foreign corporations dealing therein must have a 
known place of business in such State and an authorized agent upon whom proc- 
ess may be served, Barber Asphalt Paving Co, v. City of New Orleans, 6 
So. Rep. 794 ( La.). 

EQUITY JURISDICTION — ENFORCING COVENANTS OF INFANTS.—An_ infant, 
in deed of apprenticeship, covenanted not to enter into professional engage- 
ments without her master’s consent. A motion for a preliminary injunction was 
made. AHe/d, that, as the infant could not be sued upon the covenant, an in- 
junction would not be granted to restrain her from commiting a breach of it, or 
to restrain the other defendants from employing her professionally, Francesco 
v. Barnum, 38 W. KR. 187 (Eng. ). 


Equity JURISDICTON — SPECIFIC PERFORMANCE oF CONTRACTS, — Plaintiff 
{vendee) and defendant (vendor) entered into a contract in writing, whereby 
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defendant agreed that he would convey a parcel of land to the plaintiff, upon 
full performance by the plaintiff of his side of the contract. Before the time for 
performance on the part of the plaintiff it was orally agreed that the defendant 
should make certain improvements on the land, for which the plaintiff was to 
pay. Defendant made improvements to the amount of $500. This sum, by 
agreement, did not fall due till three years after plaintiff filed his bill. The 
plaintiff is insolvent; he has performed his side of the written contract in full. 
ffeld, the case shows no ground for refusing specific performance; the consider- 
ations which will justify a court of equity in refusing specific performance of a 
contract to sell land must have some reference to the contract itself; the possi- 
bility that when this $500 becomes due the defendant may not be able to collect 
it does not make it inequitable to enforce this contract. Zhompson v. Winter, 
43 N. W. Rep. 796 (Minn.). 

FEDERAL CourtTs — EXCLUSIVE JURISDICTION OVER PROPERTY IN THE CUSTODY 
OF THE Court. — Where property has been levied on to satisfy a judgment ina 
federal court, it is thereby brought within the custody of the court, and by the 
death of the debtor before its sale a State court does not acquire probate juris- 
diction to administer on it as part of the debtor’s estate. Rio Grande R. R. Co. 
v. Vinet, 10 Sup. Ct. Rep. 155. 

HUSBAND AND WIFE— EFFECT OF ARTICLES OF SEPARATION. — Articles of 
separation, by which the husband and wife agree to live apart thereafter, and the 
husband agrees to pay money annually to a trustee for the support of the wife 
and children, are valid. The obligation to make such payments continues after 
the wife has obtained a divorce without alimony. Clarke v. Fosdick, 22 N. E. 
Rep. 1111 (N. Y.). 

If the wife obtains a divorce after such agreement, the court will not allow her 
alimony. Galusha v. Galusha, 22 N. E, Rep. 1114 (N. Y.). 

Follett, C. J., dissented in both cases. 

HusBAND AND WIFE — ENFORCING CONTRACT BETWEEN IN Equity, — A hus- 
band was excluded by will from any share in his father’s estate, and what would 
naturally have come to him was given to his wife to support herself and children. 
The husband and wife separated, but he advanced to her at different times money 
for the support of herselt and children, and she made a written contract to reim- 
burse him out of her share in his father’s estate. A/e/d, the contract was void 
at law, yet since it was fair and just equity will enforce it. There is no moral 
reason for forbidding a wife to contract that she shall contribute out of her sepa- 
rate estate to the support of the family. Hendricks v. /saacs, 22 N. E. Rep. 
1029 (N. Y.). 

The case was sent back to the surrogate for further proceedings on other 
grounds. 

HusBAND AND WIFE — RIGHT TO SUE FOR ENTICING AWAY HUSBAND, — At 
common law a wife has a right of action against a person who entices away her 
husband. Bennett v. Bennett, 23 N. E, Rep. 17 (N.Y.). 

INFANCY — GUARDIAN AD LITEM — VACATING JUDGMENT. -— A statute pro- 
vided that where an infant of fourteen or over is defendant, the summons shall 
be delivered to him personally, and that he shall appear by guardian to be ap- 
pointed by the court. A summons was delivered to an infant over fourteen; he 
did not appear, and no guardian ad /item was appointed; judgment upon de- 
fault was rendered against him, /e/d, the judgment was erroneous, but not 
void; only voidable. It is the duty of the infant, within a reasonable time after 
he comes of age, having knowledge of the judgment, to take steps to avoid it. 
Eisenmenger v. Murphy et al., 43 N. W. Rep. 784 (Mich.). 

INSURANCE — WAGER Po icy. — One W., the holder of a mutual benefit society 
certificate, payable at his death to his estate, sold the same to plaintiff, who had 
no insurable interest in W.’s life. The society assented to the transfer, and 
issued a new certificate, naming the plaintiff, as beneficiary therein. Plaintiff 
paid the premiums till W.’s death, and received the amount of the certificate 
from the society. He/d, that he could retain the money as against W.’s next of 
kin, notwithstanding the assignment was void as a wager policy. Stoe/ker v. 
Thornton, 6 So. Rep. 680 (Ala.). 


NEGLIGENCE — ContTrinuTory. — A city ordinance prohibited the use of cer- 
tain neutral ground in a street for vehicles. Plaintiff, the driver of a fire-engine, 
while on the way to a fire, drove across this neutral ground, and was injured by 
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guy wires stretched across it by the defendant, at a height sufficient to injure only 
persons passing in carriages. //e/d, that he was not guilty of contributory 
negligence. Walson v. Gt. Southern Telephone & Telegraph Co., 6 So. Rep. 781 
(La.). 

QuASI-CONTRACT — FAILURE OF CONSIDERATION. — The defendant bought 
land of the plaintiff and gave in payment a note. Later it was discovered that 
the land belonged to the defendant at the time the contract was made. In an 
action on the note the court held that the plaintiff could not recover, as there 
was no consideration. O'Neal v. Phillipps, 10 S. E. Rep. 352 (Ga.). 

The same question would have arisen if the defendant had paid in cash instead 
of giving a note and had sued to recover the money, It is interesting to note 
that the rule caveat emptor did not apply. 

QuaAsI-CONTRACT — MISTAKE OF Fact — ForGED CHECK. — The defendant 
bank discounted a forged check drawn on the complainant, with whom they kept 
an account. The defendant bank sent this check to the complainant bank, where- 
upon the complainant credited the defendant with the amount. Some time after 
the forgery was discovered, and the complainant demanded that the defendant 
make it good. On refusal a bill is filed to recover the amount as having been 
paid through mistake. AHe/d, that the complainant could recover, /eofle’s 
Bank v. Franklin Bank, 12 S. W. Rep. 716 (Tenn.). 

This case goes on the same reasoning as that on which Bank v. Bangs, 106 
Mass. 441, was decided. The defendant bank had not exercised the diligence and 
prudence on which the defendant might well rely. 

A Massachusetts decision in the case of Bank of Danvers v. Bank of Salem, 
as yet unreported, is to the same effect on facts precisely like those of the princi- 
pal case. 

REAL PROPERTY — CONSTRUCTIVE ADVERSE POSSESSION — EVIDENCE OF 
Priviry. — To establish continuity of constructive adverse possession, a written 
instrument is necessary, but it need not have all the requisites of a valid deed. 
The lack of a seal will not invalidate it for this purpose. Kendrick v. Latham, 6 
So. Rep. 871 (Fla.). 

This case follows Crispen v. Hannaven, 50 Mo. 536, but seems contrary to 
Simpson v. Downing, 23 Wend. 316, in which case the deed in, question was 
void on its face, not being executed by a party required by a surrogate’s order to 
unite in the execution. The court in the latter said that “a deed or some instru- 
ment sufficient in form for the purpose of carrying title” is essential to establish 
such continuity of constructive adverse possession, 


REAL PRopERTY — DEED OF LuNartic, — The defendant’s grantor bought land 
of a person whom he knew to bea lunatic. The defendant was a dma fide pur- 
chaser for value without notice. The contract of sale made with the lunatic was 
perfectly fair and just. edd, the title of the defendant was good against the heirs 
of the lunatic. Odom v. Niddick, 10 S. E. Rep. 609 (N. C.). 

The deed of a lunatic is not void, but voidable, 2 Blackstone, 295. In some 
jurisdictions it is placed on the same ground as infancy ; and it is held that the 
deed will be avoided without a return of the consideration even if the conveyance 
was obtained in good faith, for a sufficient consideration, and in ignorance of the 
insanity of the grantor, Gzdson v. Loper, 6 Gray, 279, Hovey v. Hobson, 53 Me. 
451; but in many jurisdictions the consideration must be returned before the 
conveyance will be avoided, Molton vy, Camroux, 2 Ex. 487, Scanlan v. Cobb, 85 
Ill. 296, and cases cited. In North Carolina the conveyance will not be avoided 
unless the lunatic has been imposed upon, Aiggan v. Green, 80 N, C. 286, even 
if the grantee knew of his insanity. Odom v. Kiddich, supra (semble). 


SLANDER OF TITLE PRIVILEGED COMMUNICATION. — A published _ state- 
ment that the publication of certain books, by the plaintiff, is an infringement 
of the copyright, under which defendants publish the same books, is prima facie, 
privileged. To destroy the privilege it is not sufficient to show that the copy- 
right is in fact invalid. Express malice by defendants must be shown. ovel/ 
Co, v. Houghton,22 N. E, Rep. 1066 (N. Y.). 

STATUTE OF LIMITATIONS — Bonps. —- Action was brought in 1885 on a bond 
that became due in 1877. To a plea of the Statute of Limitations the plaintiff 
replied the payment of interest within six years, 7.¢. in 1880. edd, that the bar 
of the statute was not removed by part payment in case of bonds. “In actions on 
simple contracts . . . it was held that inasmnch as the promise to pay, 
express or implied, was the gist of the action, therefore any promise within the 
statutory period might be assumed to be the promise sued on, . . . and that 
a new promise was in support of, and not a departure from, the declaration.” 
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“This reasoning is not applicable to actions of debt upon specialties. In such 
actions the declaration is directly on the obligation contained in the instrument, 

and can not be sustained upon any subsequent promise of less solem- 
nity.” The simple promise to pay the debt, implied from the payment of 
interest, is merged in the higher obligation. TZoothaker v. City of Boulder, 22 
Pac. Rep. 468 (Col.). 

TRusTs — BEQUESTS TO CHARITABLE USES. — This was an appeal from a 
decree setting aside a bequest to Henry George, for the publication and distribu- 
tion of his works. The decision went on the ground that George’s writings are 
subversive of existing laws and that their publication is not a charity. edd, 
that the education of the public is a proper charity, provided it does not tend to 
corruption of morals or religion and is not opposed to any legal rule, and that 
agitation for a change in the law is perfectly proper unless illegally conducted. 
The bequest was sustained. George v. Braddock, 18 Atl. Rep. 881 (N, J.). 

The same point was raised in an interesting case, that occurred before the late 
war, Yackson v. Phillips, 9 Allen, 539, where a bequest for the publication of 
abolitionist literature was contested on grounds similar to those in the present 
case. The bequest was held valid. 


WILLs — CONSTRUCTION — EVIDENCE. — Where, in a will devising all of tes- 
tator’s real and personal estate, the testator devises a tract of land, described as 
the “ west half of the south-west quarter” of a certain section, evidence cannot be 
introduced that the testator never owned this piece, but did own the “ west half of 
the north-east quarter” of the same section. Sturgis v. Work, 22 N. E. Rep. 996 

Ind.). 

‘  —— that with this evidence, taken in connection with the rest of the 
will, the court might properly have found that there was sufficient to carry the 
land which the testator really owned, even omitting entirely the words of the par- 
ticular description. At least, it was proper to receive the evidence, even though 
it might finally be decided that the will could not be construed to carry this piece 
of land. Although a testator in incorrectly describing his own property has 
accurately described something which he does not own, yet that defect may be 
cured by construction, as well as if the incorrect description did not accurately 
apply to anything else in the world. And in this case, as in all cases of interpret- 
ing a will, all material facts, other than direct evidence of the testator’s intention, 
which are admissable under the general rules of evidence may be looked at. See 
Wigram, Interpretation of Wills, Prop. V.; Creasy v. Alverson, 43 Mo. 13; Patch 
v. White, 117 U.S. 210. 
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Crime ; irs Nature, Causes, TREATMENT, AND PREVENTION. 
By Sanford M. Green, late Judge of the Supreme and Circuit Courts 
of Michigan. Philadelphia: The J. B. Lippincott Co., 1889. 

This is not a law-book, but was written, the author says, “in the 
hope that it might be of some value in aiding to solve some of the great 
social problems that are now agitating the civilized world.” On every 
page we see evidence that the writer is a philanthropist, and while we 
may not be inclined to consider that the function of the State is so far 
that of a philanthropist as Judge Green suggests, it is certain that the 
book teems with facts and suggestions which must furnish food for con- 
siderable valuable reflection. Last year a most valuable book on this 
subject was published in England, written by Mr. Gordon Rylands, 
and bearing the same title as this work. These authors agree in the 
main, their few differences being traceable perhaps to the fact that Mr. 
Rylands views the question from the strictly economical view, in which 
philanthropy, as such, bears no part. As every good citizen is some- 
thing of a sociologist, and as nearly all writers agree that the present 
system for the management of criminals is inadequate, it can be safely 
asserted that Judge Green’s work is worthy of attention. 


P.S.R. 





